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GLOSSARY OF TERMS
ADM Argyle Diamond Mine

ALT Aboriginal Lands Trust

AIATSIS Australian Institute of Aboriginal 

and Torres Strait Islander Studies

ALS Aboriginal Legal Service

ATSIC Aboriginal and Torres Strait Islander Commission

ATSIS Aboriginal and Torres Strait Islander Services

CALM Department of Conservation and Land Management

CPSU Community and Public Sector Union

HPWG Heritage Protection Working Group

ILC Indigenous Land Corporation

ILUA Indigenous Land Use Agreement

KLC Kimberley Land Council

NTA Native Title Act 1993 (Cth)

NTRB Native Title Representative Body

TAFE Technical and Further Education

UCL Unallocated Crown Land

VCL Vacant Crown Land

WAANTWG Western Australian Aboriginal Native Title Working Group
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Chairman’s report

This year has been a very significant year for the land council.

The KLC’s first ever meeting was held in May 1978 at

Noonkanbah, so this year we celebrate our 25th

anniversary. This is a time to reflect on our past and

present and come up with a vision for our future; where we

make sure that we are working on the things that are

important to Kimberley Traditional Owners and their

children, rather than the things that are important to

those who want to use our land.

We will do this over three days in September, at Wuggubun, near Kununurra in the

East Kimberley, when Kimberley Traditional Owners, especially all our old people,

will come together. We will talk about how to keep working together to protect our

rights, keep our law and culture strong, look after our people and secure our

children’s futures. The work of the KLC has been central to this struggle for the past

25 years.

For the past 10 years the Land Council has been working within the native title

system. We have become a bigger organisation, but our work is much more

complex and we are under more pressure than ever before. In many ways, the

struggle has become harder and much more complicated in the past 10 years. 

This year, KLC staff have continued to work very hard. Information about the

amount of work is contained in the Executive Director’s report, and is detailed

throughout this annual report. I want to recognise and congratulate KLC staff for

their commitment to the organisation in such difficult times—when the legal system

is stacked up against the people they are working to support. Also, never before

have the administrative burdens on land councils been so high, as they try to carry

out their statutory obligations. Under great pressure, KLC staff have maintained

their professionalism and competence and have continued to work effectively with

Traditional Owners to achieve the recognition and protection of their native title

rights.

Kimberley people’s connection to country remains strong, as does their law and

culture. For this reason we can expect good results from the native title process.

But this will require that Kimberley people come together to support each other,

just as they did 25 years ago to set up the KLC.

We are concerned now that those efforts are being undermined by a lack of

recognition and respect at the national level. 

KIMBERLEY LAND COUNCIL ABORIGINAL CORPORATION
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As Indigenous peoples we have inherent rights, and addressing our needs as

disadvantaged members of the Australian community requires a holistic approach

that takes account of those rights, including the right to take responsibility for our

traditional lands and protect our heritage. Meaningful partnerships between

Indigenous peoples and governments, and the better coordination of government

services, are required. Better and more effective regional structures for Indigenous

governance are also needed.

Many times over the past 25 years, Kimberley Aboriginal people have called for

regional frameworks that recognise people’s rights to their traditional country as the

foundation for an Aboriginal economic base. For all that time, people have been

asking governments to recognise that the Kimberley is a unique region. For

regional structures, processes and agreements to work, Kimberley Aboriginal

people have to be recognised as traditional owners and as equal partners in the

region’s development. 

We will keep working for this. 

Tom Birch

Chairman

KIMBERLEY LAND COUNCIL ABORIGINAL CORPORATION
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Executive Director’s report

This year saw an increased workload for the KLC, even
greater pressures, high staff-turnover, but some real

achievements for Kimberley Traditional Owners and
improvements to organisational efficiency at the KLC. 

In the 2002/2003 financial year, the KLC received
nearly $5.5 million from ATSIC to carry out its
statutory functions, compared to almost $4.8
million in the previous financial year. Overall the
KLC’s financial position, including our net current
asset position, has improved.

This year again saw the KLC’s workload, particularly in the facilitation and
assistance function, increase considerably. The demands on the land council in the
reporting year were extraordinary, but show no signs of abating in 2003/2004. 

Of the nine native title claims in litigation in Western Australia, and the 17
nationally, five were in the Kimberley. This represents a disproportionately high
number of claims for any NTRB area. The resulting huge workload and substantial
resources needed have placed great stress on the land council and the Traditional
Owners involved in these claims. 

This year’s increase in funding was due to this high number of Kimberley native
title claims in litigation, and did not contribute to dealing with increased workloads
in other areas. In spite of this, during the reporting year, the KLC continued to carry
out its functions in a professional and successful manner. The KLC received notices
in relation to 399 future acts, compared with 222 in 2001/2002. Forty five
agreements were in the negotiation process during the year, and 37 agreements
were concluded. 

Improvements were made to reporting and records-management systems, and KLC
corporate services staff were moved to the Broome office to streamline operations.

I congratulate the KLC staff for the competent and professional job they have done
in incredibly difficult conditions. The KLC has little ability to employ additional staff
to assist and, in general, it is becoming more and more difficult to recruit
experienced staff to work in remote locations in such conditions. I acknowledge
the time and commitment put in by all KLC staff to represent and work with
Kimberley Traditional Owners. Despite limited resources, they have maintained a
professional and consistent organisational response to significant challenges.

On 1 July 2003, the Federal Government shifted administrative control over native
title representative body functions from ATSIC to ATSIS. The KLC is concerned that
the separation of powers that existed when NTRBs reported to ATSIC has been
removed by the change. Before the change, the ATSIC structure provided an
appropriate separation between the Commonwealth as a respondent party in native
title claims, and the political control over funding to the Native Title Representative
Bodies. The new administrative arrangements represent a potential conflict of

KIMBERLEY LAND COUNCIL ABORIGINAL CORPORATION
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interest for the Commonwealth.

Native Title Representative Bodies operate within the statutory framework provided
by the Native Title Act. They are funded by the Commonwealth to fulfil statutory
functions under the Act. At the same time, the Commonwealth funds third-party
respondents to native title claims, who are generally opposing the claim. This
iniquitous situation is exacerbated by the fact that third-party respondents have less
onerons accountability and transparency requirements than NTRBs. 

In spite of the difficulties, however, we are moving forwards. As the KLC reported
last year, native title has brought Kimberley Aboriginal people to the negotiating
table. It has also brought business and industry interests to the table to talk with
Traditional Owners. In the past, these people, businesses and industry would not
have been required to deal with people’s rights in their traditional lands, or to
recognise people’s connections to, and responsibilities for, their country. They
would not have heard about protecting heritage and environmental values. We, and
they, have had the opportunity to negotiate where previously we wouldn’t have.
Greater understanding and better business is the result.

Although progress in the mediation of Kimberley native title claims has generally
been slow during the reporting year, I want to congratulate the State Premier and
Deputy Premier on taking a practical, comprehensive global-settlement approach to
negotiating the Miriuwung Gajerrong native title claims and East Kimberley
development issues. Never before has Government collectively recognised the right
of the Miriuwung Gajerrong people to speak for all their country.

I also want to congratulate the State Minister for Planning and Infrastructure. For
the first time since their eviction in 1955, Traditional Owners and affected members
of the Stolen Generations were able to make a short visit to Ngarrawanji, or Moola
Bulla station. On 1 July 2003, the Minister announced the excision of land from
Moola Bulla for the Traditional Owners and Stolen Generations members. We
welcome this more pragmatic approach to settling these issues. We still have a long
way to go, and we look forward to working with the Minister to progress this
matter.

These are important successes, but they are still very hard won. The native title
system is still very inefficient. There needs to be further improving and streamlining
of the native title process to provide greater certainty to Indigenous people,
industry and other parties.

The future outlook for Kimberley Traditional Owners is positive. Our law and
culture remains strong. We can expect further determinations by agreement, similar
to Tjurabalan and Karajarri, that reflect our connection to our country.

Wayne Bergmann
Executive Director

KIMBERLEY LAND COUNCIL ABORIGINAL CORPORATION
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KLC Overview

Description of the Kimberley Land Council
In May 2000, the Federal Minister for Aboriginal and Torres Strait Islander Affairs

recognised the Kimberley Land Council (KLC), under s 203AD of the Native Title

Act 1993 (Cth) (NTA), as the Native Title Representative Body (NTRB) for the

Kimberley region in Western Australia. 

The KLC was first established in 1978 at a meeting of Kimberley Aboriginal people

following the Noonkanbah dispute between Kimberley Traditional Owners, and the

Western Australian Government and a large mining company. The KLC was set up

as a peak regional community organisation, to secure Kimberley Aboriginal

Traditional Owners’ rights and interests in their lands and waters, and to protect

their significant places.

As a native title representative body under the NTA, the KLC’s operations were

primarily funded by the Aboriginal and Torres Strait Islander Commission (ATSIC)

during the reporting year.

Role and functions 
Legislation and legislative functions 
The KLC is an incorporated association under the Aboriginal Councils and

Associations Act 1976. In accordance with the rules of operation prescribed by that

Act, the KLC has adopted certain objectives to advance the aspirations of Kimberley

Aboriginal Traditional Owners. 

As a native title representative body, the KLC has specific functions under Part 11,

Division 1A of the NTA.

These functions are:

(a) Facilitation and assistance, as per section 203BB;

(b) Certification, as per section 203BE;

(c) Dispute resolution, as per section 203BF;

(d) Notification, as per section 203BG;

(e) Agreement making, as per section 203BH;

(f) Internal review, as per section 203BI; and

(g) Other functions referred to in section 203BJ, and such other functions as are

conferred on representative bodies by the NTA.

Corporate governance policies

Vision statement
The Kimberley Land Council is a community organisation working for and with

Traditional Owners of the Kimberley to get back country, to look after country and

to get control of our future.

KIMBERLEY LAND COUNCIL ABORIGINAL CORPORATION
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KLC functions
In accordance with its statutory functions, the KLC assists Kimberley Traditional

Owners to obtain recognition of, and fully enjoy, their native title rights and

interests.

Values
The KLC is a peak Kimberley Aboriginal organisation, dedicated to the

development of a modern, sophisticated and innovative service to our community.

We are conscious of the dynamic change of contemporary Aboriginal society and

emphasise the role of our communities in managing that change.

The KLC is a practically-driven organisation, charged with responsibility to protect,

enhance and give formal legal, social and political status to the customs, laws and

traditions of Kimberley Traditional Owners. We speak strongly for our people’s

struggles to get back country and to gain control over our futures.

Policies and procedures
The work and actions of KLC management and staff are guided by policies and

procedures approved by the Executive in accordance with the KLC’s vision and

with the efficient operation of the organisation.

Setting priorities
Each reporting year it is necessary for the KLC to set priorities for its operations that

address, to the extent possible, the needs and aspirations of the Traditional Owners

it represents. The priorities must address the statutory and financial framework, and

other constraints, within which the representative body operates.

Organisational structure 
Membership
The membership of the KLC is open to any adult Aboriginal person who is a

Traditional Owner of country in the Kimberley region. 

Executive Committee
As a community-controlled organisation, the KLC is governed by an Executive

Committee. The Executive Committee is responsible for carrying out the KLC’s

objects on behalf of its members. It provides leadership and direction to the

organisation; determines the KLC’s priorities in all policy and operational matters;

oversees the implementation of the KLC Strategic Plan; monitors the progress of

native title applications and other land-related matters; and oversees the conduct of

the KLC’s affairs through the position of the Executive Director. In all of these tasks,

the Executive Committee insists on a high level of accountability and quality of

service.

The Executive Committee is made up of a maximum of two representatives from

each native title claimant group in the Kimberley. Every two years each claimant

group nominates representatives and proxies for appointment to the Executive

KIMBERLEY LAND COUNCIL ABORIGINAL CORPORATION
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Committee. If required, elections take place at the annual general meeting (AGM)

from the nominations received to fill the new Executive positions. The general

membership also appoints non-voting Special Advisers and a Special Executive

Member (all of whom are Kimberley Traditional Owners) on the basis of their

special knowledge and whom the members deem appropriate because of their

experience and contribution to the objects of the organisation and in Aboriginal

affairs generally. Members of the Executive give their time voluntarily.

The Executive Director, who must be a member of the KLC, is also a member of

the Executive and is appointed by the Executive to manage the daily affairs of the

organisation. 

Executive members for this reporting period, and meetings they attended, are listed

in Tables 1 and 1A.

Executive Sub-Committees
The Executive elects a Chair and Deputy Chair from among its number and also

appoints members to an Executive Sub-Committee. Members are elected for two

calendar years. The Sub-Committee is a smaller group with delegated powers and

responsibilities from the full Executive Committee. 

The Sub-Committee membership is listed in Table 2 below. The meetings they

attended are listed in Table 2A. 

There are other specific sub-committees of the Executive. They are:

i) The Native Title Representative Body Grants Committee; 

ii) The Native Title Representative Body Review Committee; and

iii) The Native Title Representative Body Audit Committee.

The Grants Committee assesses new applications for assistance in relation to those

native title applications for which legal merit has been demonstrated. Decisions 

not to provide assistance may be reviewed, on application, by the Review

Committee. The process by which this occurs, and the membership of these

committees, is described in more detail under the section: Report on Performance,

Output Group 6.

Table 1: KLC Executive members 2002–2003 
[as at the end of the reporting year]

NAME POSITION / QUALIFICATION CLAIMANT GROUP

Tom Birch Chairman Balanggarra

Vernon Gerrard Executive Member Balanggarra

Frank Davey Deputy Chair Bardi Jawi

Dennis Davey Special Member Bardi Jawi

Brian Lee Executive Member Bardi Jawi

George Brooking Executive Member Bunuba

KIMBERLEY LAND COUNCIL ABORIGINAL CORPORATION
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NAME POSITION / QUALIFICATION CLAIMANT GROUP

Rita Augustine Executive Member Goolarabooloo/JabirrJabirr

Joseph Roe Executive Member Goolarabooloo/JabirrJabirr

Nathan Lennard Executive Member Gooniyandi

Lorraine Shandley Executive Member Gooniyandi

Edna Hopiga Executive Member Karajarri

Nita Marshall Executive Member Karajarri

Alan Lawford Executive Member Kurungal (Xmas Creek)

Butcher Wise Executive Member Kurungal

Rosemary Carey Executive Member Lamboo 

Stan Brumby Executive Member Lamboo (Djaru)

Peggy Patrick Executive Member Malarngowem

Dougie Macale Executive Member Malarngowem

(Kija-EG Green properties)

Aubrey Tigan Executive Member Mayala 

Adrian Isaacs Executive Member Mayala

Button Jones Executive Member Miriuwung Gajerrong

Murphy Simon Executive Member Miriuwung Gajerrong

Cleeve Jugarie Executive Member Ngarrawanji 

(Moola Bulla-Kija)

Joe Brown Special Adviser Ngurrara 

Gail Smiler Executive Member Ngurrara 

Percy Bulgardie Executive Member Ngurrara 

Neville Poelina Executive Member Nyikina Mangala

Anthony Watson Executive Member Nyikina Mangala

John Watson Special Adviser Nyikina Mangala

Mark Drummond Executive Member Rubibi

Frank Sebastian Executive Member Rubibi

Rex Johns Executive Member Tjurabalan

Ivy Robertson Executive Member Tjurabalan

Penny Bidd Executive Member WanjinaWunggurr 

Willinggin (Ngarinyin)

Pansy Nulgit Executive Member WanjinaWunggurr 

Willinggin (Ngarinyin)

Donny Woolagoodja Executive Member WanjinaWunggurr 

Dambimangari (Wororra)

Ashley Oobagooma Executive Member WanjinaWunggurr

Dambimangari (Wororra)

Wayne Bergmann Executive Director Nyikina Mangala

At the end of the reporting year, there was no Executive representation for the

Uunguu, Koongie Elvire or Purnululu applications.

KIMBERLEY LAND COUNCIL ABORIGINAL CORPORATION
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The Special Member to the Executive in the reporting year was Dennis Davey. Joe

Brown and John Watson were appointed as Special Advisers to the Executive.

Wayne Bergmann continued as Executive Director during the reporting year.

The KLC Executive and Executive Sub-Committee met during the reporting year as

follows:

Table 1A:  Executive meeting dates and attendance record
2002–2003
*NEM means that on these dates the person was not an Executive member

Executive member 8/08/2003 30/10/2003 6/03/2003 25-26/06/2003

Augustine Rita NEM NEM no         yes

Bidd Penny no no no no

Birch Tom yes yes yes yes

*Brown James no no NEM NEM

*Brown Joe no no yes yes

Brumby Stan NEM NEM yes yes

Bulgardie Percy NEM NEM yes yes

Carey Rosemary yes yes yes yes

Chungala Raymond no no NEM NEM

Corpus Micklo yes no NEM NEM

*Davey Dennis yes no yes no

Davey Frank yes no yes yes

Doyle Mary Anne no yes NEM NEM

Farrer Josie no no NEM NEM

Fletcher Doris yes no NEM NEM

Gerrard Vernon yes yes yes yes

Hobbs Malagai yes yes NEM NEM

Hopiga Edna NEM NEM yes yes

Isaacs Sandy NEM NEM no no

Johns Rex NEM NEM yes no

Jones Button No yes yes yes

King Thomas (Dooley) yes yes NEM NEM

Kogolo Annette no yes NEM NEM

Kogolo Bobby yes no NEM NEM

Lawford Alan NEM NEM yes no

Lee Brian NEM NEM yes yes

Lennard Nathan NEM NEM yes yes

Macale Dougie NEM NEM no yes

Marshall Nita yes yes yes yes

Nulgit Pansy yes no yes yes

Oobagooma Ashley no no yes no

Patrick Peggy no yes no yes

Poelina Neville NEM NEM yes no

KIMBERLEY LAND COUNCIL ABORIGINAL CORPORATION
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Executive member 8/08/2003 30/10/2003 6/03/2003 25-26/06/2003

Robertson Ivy yes yes yes yes

Roe Joseph NEM NEM no no

Rogers Selina no no NEM NEM

Sebastian Frank yes no yes yes

Shandley Lorraine NEM NEM yes no

Shaw Brendon yes no NEM NEM

Shaw Laurie no no NEM NEM

Simon Murphy yes yes yes yes

Smiler Gail NEM NEM yes no

Tigan Aubrey NEM NEM no no

Watson Anthony yes no yes yes

Watson David yes yes NEM NEM

*Watson John no no no yes

Wise Butcher yes yes proxy proxy

Woolagoodja Donny no no yes no

* Special Advisers 

Table 2: Executive Sub-Committee membership
2002–2003
June 2002 – March 2003
Anthony Watson Frank Davey

Penny Bidd Annette Kogolo

Tom Birch Rosemary Carey

Wayne Bergmann

March 2003 – June 2003
Tom Birch

Frank Davey Rex Johns

Ivy Robertson Murphy Simon

Rosemary Carey Vernon Gerrard

Butcher Wise Frank Sebastian

Pansy Nulgit Percy Bulgardie

Wayne Bergmann Anthony Watson

Table 2A:  Executive Sub-Committee attendance record
2002–2003 
Executive member 23/04/2003

Birch Tom Yes

Bulgardie Percy Yes

Carey Rosemary Yes

*Davey Dennis Yes

Davey Frank Yes

KIMBERLEY LAND COUNCIL ABORIGINAL CORPORATION
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Executive member 23/04/2003

Gerrard Vernon No

Johns Rex No

Nulgit Pansy No

Robertson Ivy Yes

Sebastian Frank No

Simon Murphy Yes

Watson Anthony No

*Watson John Yes

Wise Butcher Yes

* Special Advisers

The Special Member and Special Advisers may attend any scheduled meetings.

As a community-controlled organisation, all major decisions are made by the

Executive, or the Executive sub-committees, and then implemented by the

Executive Director.

Staffing
Overall authority for daily operational and administrative decisions is delegated by

the Executive to the Executive Director. The Executive Director is assisted in

discharging his responsibilities by KLC managers and staff. 

The majority of the work associated with the KLC’s NTRB functions is undertaken

by teams consisting of project development officers (PDOs), legal officers (LOs),

field officers (FOs) and administrative staff. These staff members also work with

media, library and policy officers as required. Claim teams are allocated

responsibility to manage specific claim applications and work with claimant groups

on matters relating to the native title application and to future acts within the claim

area. PDOs are located in regional offices in the major Kimberley towns of

Kununurra, Halls Creek, Fitzroy Crossing, Derby and Broome. There are specialist

land and sea management staff working with Traditional Owners on local and

regional projects. Legal officers are located in Broome and travel to the regions

regularly. For more information about KLC staff, see section titled Management of

Human Resources.

Consultation
As a community-based organisation, the KLC employs various consultative

mechanisms. The primary means of consultation are:

• Applicant group meetings, held regularly to advise Traditional Owners about

recent court decisions, the legal and political context for native title, and to

discuss matters relevant to the progress of their native title applications and/or

agreement negotiations;

• Meetings of the KLC Executive;

• Meetings of KLC Executive sub-committees;

KIMBERLEY LAND COUNCIL ABORIGINAL CORPORATION
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• Annual general meetings and special general meetings held for the broader

KLC membership and constituency. These meetings are usually held ‘on

country’ in conjunction with the Kimberley Aboriginal Law and Culture Centre.

This results in very high attendance of Kimberly Traditional Owners and

ensures a high degree of representation and participation in the KLC’s decision

and policy-making processes. Holding the larger joint representative meetings

allows for cost efficiencies for both organisations.

Outcome and output structure 
The KLC has a single major outcome derived from the statutory functions and

purpose of the organisation. That outcome is the recognition, protection and

enjoyment of native title in the Kimberley region. 

The KLC output structure is derived from NTRB functions, as set out in the NTA,

and comprises:

• facilitation and assistance;

• certification;

• dispute resolution;

• notification;

• agreement making;

• internal review; and

• other functions.

These functions provide the framework for reporting on KLC operational

performance in this report and are discussed in more detail in the next section. 

Report on performance

Performance according to contribution to outcome,
outputs and targets 
In accordance with the KLC’s strategic plan for 2001–2004, the organisation’s

priorities in relation to the output structure are: 

• the lodgment and finalisation of native title applications, including

representation in litigation; 

• responding to future act notices; 

• the negotiation of agreements; and 

• general activity to ensure the protection and recognition of native title.

This gives priority to NTRB functions under section 203BB of the NTA. These areas

represent the major demands upon the organisation, and constitute the most

significant expectations of Kimberley Traditional owners of their representative body. 

More specifically, in the reporting year, the priorities were to:

• progress the preparation for trial and conclusion of five applications in the

litigation stream, including exploring the likelihood of negotiated outcomes;
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• advance two additional native title applications in the mediation process, by

preparing connection reports;

• maintain other native title applications in the mediation stream by assisting

claimant groups with side negotiations and agreements relating to native title

rights and interests;

• participate with Western Australian Aboriginal Native Title Working Group

(WAANTWG) in the development of a policy position on joint management of

national parks, pastoral access, and the hand-back of Aboriginal Lands Trust

(ALT) lands;

• participate in the Heritage Protection Working Group (HPWG) for the

negotiation of a template heritage protection agreement; and 

• recruit a future act officer to improve the KLC’s capacity to respond to future

acts.

The majority of staff time and resources was devoted to the core facilitation and

assistance function in relation to native title applications. In this and the last two

reporting periods, the KLC staff and resources have been almost fully committed to

the progression of four native title trials to achieve determinations of native title

through the court process. In this reporting year, the KLC also commenced

representation of the Miriuwung Gajerrong applicants after the High Court sent

some issues back to the Full Federal Court to be heard again. This makes a total of

five applications being progressed by the KLC through litigation. [Refer to section

on Output 1.]

There are many highly significant external factors that bear directly on the KLC’s

ability to meet its objectives and priorities within desired timeframes. Many of these

external factors are outside the KLC’s control, for example:

i) The approach taken by the State and other parties to the settlement of native

title claims by agreement: this means that it is often necessary for the KLC to

represent native title applicants in both litigation and mediation processes for

the same claim.

ii) The management of native title applications by the Federal Court, and the

timetabling orders made by the judges hearing the trials: timetables are often

tight and resource intensive, can overlap with orders made in other trials for

which the KLC is responsible, and/or run at the same time as mediation in the

same matter.

iii) Shortage of resources to adequately carry out the statutory functions: while the

KLC continues, by necessity, to progress those matters in the litigation stream,

the financial and human resources available to progress other matters in

mediation, and to respond to future acts, remains extremely limited. Staff

turnover has been particularly high this reporting year, and it has been difficult

to recruit appropriately-skilled lawyers and project staff. This has placed

unrealistically high workload pressure on staff working in the organisation.
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KLC regional planning and prioritising process
Due to the very high volume of work for KLC staff involved in core function

activities, it has been necessary to develop a process of selecting and giving priority

to those matters that will be allocated staff and financial resources and progressed

in the reporting period. In the reporting year, three of the four legal officers and

four of the six project development officers employed by the KLC were fully

engaged in litigation and ancillary matters. One of these legal positions was also

the Legal Manager (principal legal officer) and consequently had other

responsibilities.

Federal Court case management of native title applications is done by a judge of

the Court. Directions hearings, to review and monitor the progress of the

applications through the mediation process, are held every six months for all

Kimberley claims. If a judge is of the view that mediation is unlikely, or that

insufficient progress has been made, the matter may be referred to trial. The

National Native Title Tribunal (NNTT) submits mediation reports at each directions

hearing to update the Federal Court on the progress of the mediation in each claim.

In order to try to prevent matters being listed for trial before adequate resources

are available, the KLC undertakes a planning and prioritising process each year.

In July 2002 regional planning meetings were held with the NNTT and with the

State Government. The meetings considered the status of each Kimberley claim and

identified which ones could realistically be advanced in the reporting year, and

where the NNTT could assist. The result was an agreed schedule of matters to be

given priority. It included the four matters already in the litigation process and a

small number of claims in the mediation stream. 

The schedule was provided to the Federal Court by way of the NNTT mediation

reports to assist in the claims-management process. It was used by the KLC and the

State for their respective allocation of staff time and resources. However, the

decision of the High Court in the Miriuwung Gajerrong #1 case has resulted in the

KLC being unexpectedly responsible for a fifth litigation matter: the remitter of

issues to the Full Federal Court. Five of the litigation matters — Rubibi #1, Bardi

Jawi, Wanjina Wunggurr Willinggin, Karajarri and Miriuwung Gajerrong #1 —

continued concurrently in formal mediation in the reporting period. This major

share of litigation matters carried by the KLC has had a significant impact on its

capacity to advance and respond to any other matter. 

The KLC Executive has previously passed a resolution indicating which future acts

are to be given priority. Those future acts that attract the full right to negotiate were

given priority. In the absence of a future acts officer in the reporting year, and the

severe limitations on other available staff time, it was not possible to respond fully

and systematically to future acts.

In May 2003, a regional planning process was undertaken with the NNTT and the

State Government for the 2003–2004 reporting period.

KIMBERLEY LAND COUNCIL ABORIGINAL CORPORATION

17



East Kimberley planning process
In the reporting year, a special planning session was held for the East Kimberley

region. Highly intensive demands have been imposed on the Miriuwung Gajerrong

and surrounding Traditional Owners by third parties, the State Government and

from the native title process generally.

Major negotiations commenced last year and continued this reporting year between

Traditional Owners and the Argyle Diamond Mine (ADM) for a comprehensive

settlement relating to the past, present and future impact of the mine on Traditional

Owner rights and interests. The KLC is facilitating this process as part of one of its

core functions to assist in agreement-making. However, this process was only partly

funded through the KLC’s core funding. ADM was required to fund the balance of

the costs. It is of concern to the KLC that we have to seek financial support from

industry to fulfil our statutory functions.

The Western Australian Government has been anxious for some time to negotiate

with the Miriuwung Gajerrong people for the development of the Ord Stage II

irrigation project. This is a major development requiring significant time, resources

and expertise. The KLC is required to assist the Traditional Owners in this process

and, although not funded through core NTRB funding, the negotiations require

significant Traditional Owner time and KLC staff resources and expertise to progress

the negotiations. 

With the handing down of the Miriuwung Gajerrong decision in August 2002, and

with issues sent back to the Federal Court to be reconsidered, the KLC Executive

Director decided that serious planning was required to consider how the Traditional

Owners and the KLC could provide the necessary capacity to properly engage in

these matters. The NNTT was invited to assist in this process. Relevant project staff

and consultants provided updates and briefings. Subsequent discussions and

representations were made to the State Government.

The result of this planning process was an offer by the State Government to the

Miriuwung Gajerrong native title holders to negotiate a global settlement of the

issues in Miriuwung Gajerrong #1, Miriuwung Gajerrong #2 and Ord Stages I and

II. The State has established an inter-departmental committee and intends to

appoint a senior negotiator to progress the negotiations. [See the section on Output

1 for further details.]

Output 1 – Facilitation and assistance
Providing facilitation and assistance to native title holders to progress their native

title applications is the major core function of the KLC.

1.1 – Claimant applications
There were 29 native title claimant applications on foot in the Kimberley region at

the beginning of the reporting year. 
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Table 3: Native title applications on foot in the Kimberley
2002–2003

NNTT Application Name Federal Court Status Progress
Reference Reference

WC00/02 Karajarri WAG 6100/98 Registered Part Consent 

Determination 

and in mediation

WC00/06 Balanggarra 3 WAG6004/00 Registered In mediation

WC00/010 Gooniyandi WAG6008/00 Registered In mediation

Combined

WC94/02 Miriuwung WAG6001/95 Determined High Court

Gajerrong #1 and on decision in

Appeal August 2002 and

issues remitted to 

Full Federal Court 

for rehearing. State

of WA offer global 

settlement process

WC94/006 Miriuwung WAG6003/98 Unregistered In mediation.

Gajerrong #2 Possible global 

settlement with 

MG#1

WC94/011 Purnululu WAG6007/98 Registered In mediation

WC95/023 Wanjina WAG6015/99 Registered Trial complete

Wunggurr awaiting decision

Willinggin x 2

(formerly 

Ngarinyin) WAG6016/95 Registered

Wanjina WAG6006/02 Not Consolidated with

Wunggurr Registered WAG6015/99

Willinggin and WAG 6016/95

WC95/048 Bardi Jawi WAG0049/98 Registered Part heard in 

Federal Court

WC96/032 Ngurrara WAG6077/98 Registered In mediation. Part 

consent 

determination 

within Martu 

overlap area

WC96/075 Ngarrawanji WAG6107/98 Registered In mediation

WC96/099 Djabera-Djabera WAG6124/98 Registered KLC not 

representing 

applicants
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NNTT Application Name Federal Court Status Progress
Reference Reference

WE97/079 Jiddngarri WAG6199/98 Unregistered KLC not 

representing 

applicants

WC97/101 Kurungal WAG6217/98 Registered In mediation

WC98/009 Noonkanbah WAG6229/98 Registered In mediation.

KLC not 

representing 

applicants

WC98/021 Leregon #2 WAG6238/98 Registered Withdrawn —

joined with 

Rubibi #1

WC98/039 Mayala WAG6255/98 Registered In mediation

WC99/007 Dambimangari WAG6061/98 Registered In mediation

WC99/019 Bunuba WAG6133/98 Registered In mediation

WC99/020 Lamboo WAG6095/98 Registered In mediation

WC99/023 Rubibi #1 WAG6006/98 Registered Part heard

WC99/025 Nyigina & Mangala WAG6099/98 Registered In mediation

WC99/031 NingBingi WAG6029/99 Registered In mediation 

[s29 claim]

WC99/032 Pamela Simon WAG6030/99 Registered In mediation 

[s 29 claim]

WC99/033 Ivy Bindaye WAG6032/99 Registered In mediation 

[s 29 claim]

WC99/035 Uunguu WAG6033/99 Registered In mediation

WC99/036 Goolarabooloo/ WAG6002/98 Registered In mediation

JabirrJabirr

WC99/040 Koongie Elvire WAG6157/98 Registered In mediation

WC99/044 Malarngowem WAG6182/98 Registered In mediation

WC95/31 Balanggarra WAG600027/98 Unregistered In mediation

Combined

At the end of the reporting period, the KLC was instructed to provide facilitation

and assistance to applicants in 25 of the Kimberley applications. [NB: The

Willinggin applications have now been consolidated and are counted as one.]

KLC policy is to lodge native title applications that are ‘country’ applications. This

means claims that extend as far as possible across the traditional country of the

native title holding group. Of those applications for which the KLC continues to be

instructed, 22 are country applications. The remaining three are applications made

in response to future act notices issued pursuant to the NTA (polygon claims). 

One new native title application was filed in the reporting year. It was not

registered and was filed only for the purpose of gaining the benefit of s 47 or 47A
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of the NTA in the Wanjina Wunggurr Willinggin trial. The application is consolidated

with the other Willinggin applications.

From the regional planning process, the KLC prioritised seven native title

determination applications to progress in the facilitation and assistance function.

Five were in various stages of the litigation stream.

In the reporting period, the High Court of Australia handed down two significant

decisions: Ben Ward & Ors v State of Western Australia & Ors [2002] HCA 28 (also

known as Miriuwung Gajerrong #1) and Yorta Yorta v Victoria [2002] HCA 58. Both

decisions have had a significant impact on the progress and preparation

requirements of the Kimberley litigation matters, resulting in greater workloads.

The priority claims are:

Bardi Jawi
In this matter, the substantial proportion of the trial was held in the previous

reporting period. The claim was referred back to mediation in December 2001 to

negotiate a consent determination and await the High Court’s Miriuwung

Gajerrong #1 decision. The KLC had provided a draft consent determination to the

State in August 2001 for the purposes of mediation.

After the Miriuwung Gajerrong #1 decision in August 2002, court orders were made

for the applicants to file final closing submissions on law and fact in November

2002. At this time the KLC was still awaiting a response from the State Government

on the proposed consent determination and mediation had not progressed.

The KLC and the applicants reassessed the Bardi Jawi case as a result of the Yorta

Yorta and Miriuwung Gajerrong #1 decisions and, as a result, made an application

to re-open the applicants’ case, and to lead further evidence from Aboriginal

witnesses. The State provided its own proposed draft consent determination in

January 2003, which was unacceptable to the applicants. The application to re-open

was made in February 2003. The following months were spent preparing and filing

further substances of evidence and proofing witnesses. Further evidence was taken

commencing 30 June 2003. Final submissions will be heard in the next reporting

period.

Mediation with the State has continued concurrently with the litigation, although

mediation has not progressed to the satisfaction of the applicants.

Wanjina Wunggurr Willinggin
This trial was concluded during the reporting period and made heavy demands on

the resources of the KLC. Expert evidence was heard in July 2002. Due to the

Miriuwung Gajerrong #1 decision, and then the Yorta Yorta decision, there were

adjustments made to the timing of the final written submissions in law and fact. This

occurred in December 2002 and January 2003 and final oral submissions were

heard and concluded in February 2003.
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The Miriuwung Gajerrong #1 decision in particular affected the nature and extent

of the submissions made in this matter, particularly in relation to the ‘comparison

of rights’ process, where the ‘inconsistency of incidents test’ is applied to determine

full or partial extinguishment. If the applicants’ submissions are accepted by the

Court, this case could provide an important precedent for the application of the

inconsistency of incidents test required by the High Court.

The State Government, the applicants and the pastoralists have all expressed a

continuing interest in achieving an agreed outcome prior to a court determination.

The State has written to the other parties setting out a framework for a proposed

consent determination. The Wanjina Wunggurr Willinggin applicants sought

clarification from the State about the basis of their proposal in May 2003. No

response had been received from the State at the end of the reporting period, and

no further progress has been made towards an agreed outcome.

Rubibi #1
Most of this reporting period was taken up with compliance with court orders for

the intensive preparation of the Rubibi trial. This included preparing witnesses and

witness statements, filing notices of contention and an outline of the case, and the

preparation and filing of anthropological and historical expert reports and

genealogies.

The KLC spent considerable time in this period continuing to facilitate the

resolution of intra-claimant disputes and otherwise assisting the Traditional Owners

to prepare for the trial process.

In light of the High Court decisions in Miriuwung Gajerrong #1 and Yorta Yorta,

all material filed had to be reviewed. As a result, supplementary material was filed

including a revised points of claim.

The trial and the Aboriginal evidence commenced in Broome on 12 May 2003. The

final part of the trial, comprising further primary evidence from Indigenous

respondents, expert evidence and submissions on law and fact, is listed for October

2003 for three weeks.

During the litigation process, there were some discussions with the State about

advancing a mediated outcome. 

Karajarri
This matter was part-determined by consent on 12 February 2002 following

mediation with the parties and the assistance of the NNTT. The consent

determination is expressed as exclusive possession over unallocated crown land,

and Aboriginal-held pastoral leases and Aboriginal reserves, in the Karajarri native

title claim area. 

The balance of the application (three non-Aboriginal pastoral leases and non-

Aboriginal reserves, including nature reserves) was excluded from the

determination pending the High Court’s Miriuwung Gajerrong #1 decision. The

application was in mediation during the reporting period. 
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The applicants and pastoralists each provided their views to the State in December

2002 on how the balance of the application could be settled by agreement. At the

end of the reporting period the State had not responded. The Federal Court is now

seeking reasons from the parties for the delay in mediation and steps for future

progress. It is likely this matter will be referred back to court for the remainder of

the trial in the next reporting period.

Miriuwung Gajerrong #1
When the High Court handed down its decision in this matter on 8 August 2002,

the judges referred some matters back to the Full Federal Court.

The KLC had previously represented three sub-groups of the Miriuwung Gajerrong

claimants, but not the claimant group as a whole. The Aboriginal Legal Service

(ALS), who represented the first applicants in the first Federal Court trial, no longer

have NTRB status. The KLC is the sole NTRB in the region responsible for assisting

the native-title-holding group. 

The KLC sought the assistance of the NNTT to resolve an unworkable situation

brought about by the previous dual representation of the native title applicants.

This resulted in the KLC representing all the named applicants. On December 2002,

the KLC filed a Notice of Change of Solicitor and formally began representing the

Miriuwung Gajerrong group, and becoming familiar with the group, the claim area,

and the issues involved.

The proceedings have been intensely complex and have required an extensive and

unexpected input of resources and expertise. Some of the tasks to be undertaken

were:

• an analysis of the nature of the proceedings and identification of the issues to

be reheard, including an analysis of the previous proceedings and points of

appeal in each matter and the reasons for judgment of the High Court judges;

• analysis of the tenure information, transcript, reasons for decision and the

determination of Lee J;

• receiving and reviewing files from the ALS relating to the initial trial

preparation and proceedings and the Full Federal and High Court appeals;

• reviewing and assessing the anthropological basis of the claim;

• responding to and complying with directions from the Full Federal Court;

• presentation of submissions on various matters before the Full Federal Court;

• filing comprehensive submissions on the outline of the case, amended notices

of appeal and contentions and other documents;

• responding to other parties’ submissions;

• informing the native title holding group of developments, providing advice

and obtaining instructions;

• participating in court-ordered mediation with the Federal Court Registrar; 

• the preparation of the application under s 66B of the NTA to resolve issues

relating to authorised applicants; and

• an assessment of the need to adduce further new evidence.
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Many of these tasks commenced from the time of the High Court decision and are

continuing at the end of the reporting period. 

On 3 June 2003, the Federal Court ordered that mediation would be convened by

a Federal Court registrar. This mediation commenced just prior to the end of the

reporting year and is proceeding simultaneously with the litigation process. This

mediation is in two parts: the Northern Territory portion of the claim where the NLC

represents the second applicants and the Western Australian side of the claim where

the KLC represents the first applicants.

In addition to compliance with mediation orders and the timetable of the Full

Federal Court, the KLC and claimants have commenced preliminary discussions

with the State for a negotiated outcome. The State has attended two claimant

meetings to commence these discussions. The last of these was held on 25 May

2003, where the State presented a proposal to the Miriuwung Gajerrong group for

a global negotiated settlement package. As previously mentioned, this package

would incorporate the settlement of native title and non-native-title issues in

Miriuwung Gajerrong #1, Miriuwung Gajerrong #2, and the Ord Stage I and II

projects. The State has appointed an inter-governmental committee to address

issues in the negotiations. It has also advised that it will appoint a senior negotiator

to conduct the negotiations on its behalf.

In effect, the KLC, on behalf of the Miriuwung Gajerrong group, is engaged

simultaneously in three complex processes in fulfilling its facilitation and assistance

function in this matter. This situation is unsustainable in the medium to longer term

unless the KLC has the necessary resources, and is able to recruit experienced staff

to work on these matters. 

Other claims
The State Government and the KLC jointly prioritised Balanggarra and Ngurrara as

the next applications to progress in mediation but, due to the lack of resources

available to the KLC and the State, these claims did not make substantial progress

in the reporting year.

The State says it requires connection reports satisfying the strict legal requirements

of proof to be provided for each application before it will commence mediation.

Ngurrara
The small shared-country area in the Martu and the Ngurrara applications was

determined by consent as part of the Martu consent determination in September

2002. The Martu claim is outside the KLC’s NTRB boundary. The negotiations to

arrive at an agreement in this matter took place between the KLC, the Ngaanyatjarra

Council Native Title Unit, the State and other respondent parties, and commenced

in the last reporting period. The consent determination required the KLC to amend

the Ngurrara application for determination.

KIMBERLEY LAND COUNCIL ABORIGINAL CORPORATION

24



The KLC also undertook a review this reporting year of early anthropological

research in the Ngurrara application so that an anthropologist could complete a

connection report for the mediation of the remaining large part of the claim. This

will continue into the next reporting period, to the extent that resources allow.

Balanggarra
There has been some progress made in relation to the review of previous

anthropological research for the purposes of preparing a connection report in this

matter. Progress is, however, also hampered by lack of resources.

Ngarrawanji (Moola Bulla)
The NNTT has assisted in facilitating discussions with the Moola Bulla pastoral lease

holder about Traditional Owner access to the area covered by the lease. On 1 July

2002, Ngarrawanji Traditional Owners and members of the Stolen Generations who

were taken to and lived on Moola Bulla — all of whom were evicted from Moola

Bulla on 1 July 1955 — were, for the first time since their eviction, able to visit Moola

Bulla. On 1 July 2003, the State Minister for Planning and Infrastructure announced

her intention to excise a portion of the station for the benefit of Traditional Owners

and those members of the Stolen Generations with historical connections to the

lease area. This will require further work in the next reporting period.

Nyikina Mangala
The NNTT has assisted in negotiations between a pastoralist, the Shire of

Derby/West Kimberley and Nyikina Mangala native title applicants. The

negotiations became necessary when the pastoralist sought to diversify operations

into tourism and charge access fees in relation to an area of particular cultural

significance to Nyikina Mangala Traditional Owners. This area is within the area

covered by the Nyikina Mangala native title application. 

Determinations of native title in the Kimberley are listed in Table 3A below.

Table 3A: Determinations in the Kimberley

NNTT Application Name Federal Court Status Progress
Reference Reference

WC00/02 Karajarri WAG 6100/98 Registered Part Consent 

Determination

(February 2002)

WC 95/028 Rubibi #6 WAG 0091/98 Registered Court 

Determination 

(2001)

WC 95/043 Leregon #1 WAG 0090/98 Registered Determined as part

of Rubibi#6

(2001)

WC 95/074 Tjurabalan WAG 0160/97 Registered Consent 

Determination 

(2001)
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NNTT Application Name Federal Court Status Progress
Reference Reference

WC96/032 Ngurrara WAG 6077/98 Registered Part Consent 

Determination 

(September 2002)

1.2 – Non-claimant applications
No non-claimant applications were made in the KLC NTRB area in the reporting year.

1.3 – Agreements
This section refers to agreements made and finalised in the reporting period. Some

negotiations may have commenced in the previous reporting period.

During the reporting year, 37 negotiations were concluded in relation to a range of

matters including heritage protection agreements for mining and exploration, and

an agreement for the construction of a viewing platform and for filming a TV

commercial on Cable Beach. The Yampi Defence Lands agreement, a pearling

agreement, tourism camp agreements, a pastoral access agreement, a joint venture

agreement over the Truscott airstrip in the northwest Kimberley, an MoU with

CALM for joint management, leasing agreements and an agreement for the

provision of specialist legal advice were also successfully negotiated.

Many future act matters require highly technical and/or commercial advice. The

KLC is required to contract this expertise from outside the organisation, which is

generally a costly exercise. KLC resources are not sufficient to enable the KLC to

properly assist in the facilitation of future act matters and the negotiation of

agreements. There are many opportunities that the KLC cannot pursue because of

this lack of resources. 

The lack of resources creates an unnecessary degree of frustration among all parties

and sometimes results in hostility on the part of proponents, who do not see their

project advancing within what they perceive to be a reasonable time frame. 

In some cases, the provision of outside resources for specialist advice can be

negotiated with proponents to enable negotiations to proceed, and proponents

have funded the progress of their agreement through the KLC themselves. While

this can provide the proponents with some certainty in the process, it amounts to

them paying the cost of the KLC fulfilling our functions under the NTA.

Where this is not possible, scarce resources must be allocated between competing

areas of work: that is, between responding fully and systematically to the future act

matters or progressing native title applications. All work is important in terms of

advancing or protecting the rights and interests of Kimberley Traditional Owners,

and all are NTRB responsibilities under the NTA, but while the KLC is progressing

matters for determination of native title the future act matters cannot be allocated

the highest priority. 

There is further discussion of future acts under Output 1.5.
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1.4 – Compensation claims
No compensation applications for the loss of native title were made in the reporting year. 

1.5 – Responses to future acts
Detail of work in the future act area is included in the section dealing with Output

4 – Notification. However, in relation to Output 1.5, insufficient resources, coupled

with already excessive workloads, resulted in the KLC being unable to fully and

systematically respond to requests for assistance from Traditional Owners in

relation to future act notices. In the reporting year negotiations were initiated or

continuing in 45 matters.

The Executive has previously assigned priorities for dealing with future act matters,

and the KLC, in spite of intense resource pressure, has continued to assess and

streamline its future act processes. The future act database established in October

2001 continues to provide comprehensive records of all future act notices received,

the native title holders affected, the type of future act, and KLC notification of the

claimant group. This notification is done by direct letter, or by KLC project

development officers at claim-group meetings. In the areas where minimal

procedural rights apply, a letter of notice to the claimant group is automatically

generated from the database. 

During the reporting year, the KLC participated in the Western Australian

Government’s Heritage Protection Working Group (HPWG), set up from a

recommendation of the Technical Taskforce on Mineral Tenements and Land Title

Applications. The role of the working group is to look at negotiating standard

regional heritage agreements between native title representative bodies and the

mining industry. Such agreements are intended to streamline the processing and

granting of mining tenements, reduce the backlog of applications, and address

heritage protection issues.

The KLC had only limited capacity to engage in this process in the reporting period.

The negotiations stalled when mining representatives on the working group said

that the KLC had to accept their position or they would not continue negotiating.

The KLC Executive Sub-Committee then requested a meeting with the HPWG to

discuss these issues, and provide the views of Kimberley Traditional Owners about

heritage protection. This meeting was agreed to and will occur in the next reporting

period.

In October 2002, the KLC signed an agreement with the State for funding to employ

a future act officer. Due to delay in the provision of the funds from the State, and

difficulty in the recruiting process, a future act officer had not been employed at

the end of the reporting period.

Output 2 – Certification
Once work commences on the preparation of an application for determination of

native title, KLC staff undertake the following tasks:

• ethnographic research to identify the basis of the community of native title
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holders, the area of land and/or sea to be claimed, and the membership of the

claimant group;

• assistance to the community of native title holders to organise a series of

inclusive and widely advertised meetings in relation to the application;

• provision of advice on the legal and other issues affecting the application;

• if requested, the provision of advice to the community in relation to the

selection of the appropriate named applicants;

• making records of minutes of all meetings, and of the decision-making process

undertaken within the meetings; and

• drafting application forms.

As part of the process of certification, a memorandum is prepared detailing the

decision-making process by which the claimants select and authorise the

applicants. If the KLC is satisfied that there has been a proper and fair process to

authorise the named applicants by the claimant group, and that all efforts have

been made to ensure that the application identifies the native title claimant group,

then the Executive Director may certify the application. 

In the reporting year, one amended application was filed in the Federal Court. That

application was certified by the KLC. 

One new native title determination application was filed in the Federal Court where

the claimants authorised the named applicants. Certification by the KLC was not

sought in this application. 

Output 3 – Dispute resolution
KLC dispute resolution functions are based on a philosophy that emphasises

mediation and negotiation within the community of native title applicants, and

seeks to identify one cohesive native title holding group prior to the lodgment or

progression of native title applications.

The process undertaken to assist in developing agreement between groups

generally comprises four parts:

1. developing a comprehensive profile of the relevant native title community

through detailed anthropological, historical, cultural and linguistic research, in

order to guide facilitation and mediation strategies;

2. convening inclusive community meetings that attempt to identify any relevant

differences and disagreements between people. Depending on the gravity of

a dispute, a community member of high standing, or an impartial person of

high standing from outside the community (such as the KLC Chairman), may

be asked to chair the meeting. The KLC will assist the community to propose

their own solutions to the relevant issues;

3. where necessary, holding individual meetings with concerned people to

provide information and advice; and

4. if no progress is made through internal attempts at dispute resolution,

requesting assistance from various formal institutions in relation to mediation.

Such institutions include the Kimberley Aboriginal Law and Culture Centre, the

National Native Title Tribunal and the Federal Court of Australia.
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In all circumstances, the KLC assists applicant groups to gain mediation skills

themselves in order to facilitate the resolution of disputes.

Output 3.1 – Disputes relating to native title applications
In the reporting year, the KLC continued to facilitate the resolution of intra-claimant

disputes in nine native title applications to the extent that resources allowed.

Primarily this is undertaken in the course of the claim preparation work.

Output 3.2 – Disputes relating to ILUAs, rights of access and other matters
During the reporting year, the KLC did not provided assistance in disputes relating

directly to right of access issues or ILUAs.

Output 4 – Notification
The KLC aims to ensure that registered native title claimants are notified to the

maximum extent possible of any acts that could affect their native title rights and

interests. This is done as a matter of principle and in accordance with the

requirements of this function. 

When the KLC receives notices in relation to proposed future acts, the information

is entered immediately into the future acts database. The KLC mechanism for

effective notification of Traditional Owners currently operates in two ways. Firstly,

letters are generated from the future acts database to key claimants in the relevant

claim group. At present these letters relate only to mineral tenement-related future

acts. The letters advise native title claimants of each tenement application, the

proponent and the relevant legal time limits. Secondly, project development and

field officers receive copies of notices for all future acts, including non-mineral-

related applications, and convey that information to the claimant groups at claimant

meetings.

In the reporting year, the KLC received a total of 399 future act application notices

[See Table 4.] Of those, 352 were mineral tenement-related applications. The KLC

has been advised by the State that it intends to release many more mineral

tenement applications in the next reporting year. Three hundred and fifty two

mineral tenement applications were notified in 167 letters to native title applicant

groups. To the maximum extent possible, non-mineral future acts are notified by

project development officers at claimant meetings.

Further improvements to the future act database and the notification process will

be a priority in the next reporting year.

The various types of notices received by the KLC pursuant to the future act

provisions of the NTA include: different mineral titles notices such as exploration,

prospecting, mining, and petroleum titles; compulsory acquisition notices for land

to be used by a third party; compulsory acquisition by a government party for

public purposes; for pearling; aquaculture; water licences; road building; and other

purposes. Each type of future act attracts a different procedural right for registered

claimants. 
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Table 4: Future acts for which notices were received
during 2002–2003, by type:

Type of future act Number Type of future act Number

Exploration licence 

applications 299

Mining lease applications 12 ALT lease 1

Prospecting licence 36

Petroleum licence 5 Sub-lease 4

Pearl oyster farm lease 1 VCL 1

Pastoral lease diversification 4 Tourist development lease 2

Reserve 4 Lease 2

Compulsory acquisition 14 Access easement 1

Extension of pastoral lease 1 Defence 1

Public roads upgrade 8 Housing subdivision 3

While the KLC endeavoured to fulfil its statutory obligations by notifying native title

groups of future act notices, it has not been possible to act in a way that fully

protects native title rights in all cases, consistent with the NTA. This is because of

insufficient human and financial resources. See comments under Output 1.5. Many

future act matters are highly complex and their impact on native title rights and

interests must be carefully considered and legal advice provided. This is subject to

the availability of staff to provide such advice. 

Output 5 – Agreement making

Output 5.1 – Number of ILUAs effected
Various agreements were concluded in the reporting period, which are discussed

in the Output 1.3 section. No ILUAs were concluded in the reporting year, although

ILUA negotiations have been in progress and are likely to be concluded in the

future in several of the native title applications.

Output 6 – Internal review
The KLC has two separate review policies: one specifically in relation to decisions

of the NTRB Grants Committee; the other a grievance policy in relation to decisions

of the KLC generally. 

Review of KLC NTRB Grants Committee decisions – reasons for decision
If the Grants Committee rejects an application for assistance, the KLC gives clear

written reasons for the decision. A community meeting may also be called to

explain the decision, and to inform the applicants of their right to have the decision

reviewed. 
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If applicants are dissatisfied with any aspect of the decision, and they give the KLC

written notice that they wish to have it reviewed, then a review is conducted by a

KLC NTRB Review Committee. The Review Committee consists of the KLC

Chairperson and four nominees. This review committee cannot include any

member of the Grants Committee that made the original decision, and members

must declare any conflict of interest and absent themselves from the committee in

the case of any conflict.

In reviewing the decision, the NTRB Review Committee considers whether:

(a) any breach of natural justice has occurred;

(b) the decision was in any way induced or affected by fraud;

(c) there was insufficient material presented to justify the decision;

(d) an irrelevant consideration was taken into account;

(e) a relevant consideration was not taken into account;

(f) there was any element of bad faith in the decision-making process;

(g) proper consideration was not made of the merits of the case before the

decision was made;

(h) the decision was an unreasonable one; and/or

(i) the decision was arbitrary.

Once a decision is made, the NTRB Review Committee provides written reasons to

the applicants for the decision. If the applicants are still not satisfied, they have the

right to have the decision reviewed under the Administrative Decisions (Judicial

Review) Act 1977 (Cth). Applicants also have the right to seek an ATSIC review of

Review Committee decisions.

The availability of this process of internal review is publicised through the

following mechanisms:

• in writing at the time of informing applicants about the initial NTRB Grants

Committee Decision; 

• in community meetings; and

• at KLC Executive meetings, in accordance with KLC guidelines for assistance.

KLC Grievance Resolution Policy
The grievance resolution policy is applicable where a member of the KLC is

dissatisfied with a decision of the KLC Executive Director, a sub-committee of the

Executive, a delegated decision, or any other act of a member of KLC staff. This

policy excludes decisions of the NTRB Grants Committee.

The complainant is required to notify the Executive Director of their complaint. If

the matter relates to a member of staff, it is referred to their supervisor and an

internal investigation commences. If the grievance is with a decision or act of the

Executive Director, the matter is referred to the Chairman and the same procedure

applies.

This procedure is communicated to the community through appropriate measures.
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Output 6.1 & 6.2 – Number of reviews pending and/or competed
The Grants Committee considered three applications for assistance for funding in

the reporting year. The Grants Committee declined to provide assistance in each

application.

One of the three applications has bypassed the internal KLC review process and a

review has been sought by ATSIC under section 203FB of the NTA. An independent

reviewer has been appointed by ATSIC and the KLC was notified of the

appointment on 26 May 2003. At the end of the reporting period, communications

were continuing between the applicants’ solicitors, the independent reviewer and

the KLC. The s 203FB review outcome will be determined in the next reporting

period.

The second application for assistance was considered and declined on 23 April

2003. After further communication from the applicants to the KLC, information

relating to a request for a review of the decision has been forwarded to the

applicants. At the end of the reporting year a formal request for a review had not

been received, although this may occur in the next reporting period.

The third application was also considered on 23 April 2003. Because the applicants

joined with the larger native title claim group, the Committee declined the

application. As the interests of this group will now be addressed in the process of

the larger claim application, an application for a review of this decision is not likely.

No judicial reviews of administrative decisions of the KLC were requested or

undertaken.

Table 5: Summary of KLC’s performance related to output
areas in the 2002–2003 reporting year

Output Area Number Output Area Number
Value Value

OUTPUT 1 Facilitation OUTPUT 4 Notification
and Assistance

Output 1.1 – Output 4.1 – Number of 352 

Claimant Applications notifications made mineral-

related 

Number of filed appli-

applications 33 cations

Number current 29 formally 

Number registered in notified

reporting year 0 by letter 
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Output Area Number Output Area Number
Value Value

Output 1.2 – Non claimant 

applications 0

Output 1.3 – Agreements

ILUA 0

Other 37

Output 1.4 – Compensation

Claims 0

Output 1.5 

Responses to Future Acts 45

OUTPUT 2 Certification OUTPUT 5 Agreement making
Output 2.1 Output 5.1 – Number of 

Determinations of native 1 ILUAs effected 0

title

Output 2.2 – 0

ILUAs registered

OUTPUT 3 Dispute OUTPUT 6 Internal 
Resolution Review
Output 3.1 – Disputes 9 Output 6.1 – Number 1 (ATSIC s 

relating to native of reviews pending 203FB 

title applications NTA)

Output 3.2 – Relating to 0 Output 6.2 – Number 1

ILUAs, rights of of reviews completed

access & other matters

NOTES to be read in conjunction with Table 5

Output 1.1
These figures indicate the total number of native title determination applications on

file in the Federal Court of Australia after the 1998 amendments to the Native Title

Act. The KLC does not represent the applicants in all of these applications. Some

have been consolidated with other applications for the purposes of litigation and

are being heard together. The details are shown in Table 3: Kimberley Applications

2002–2003.

Each application requires ongoing attention and work with the claimant group and

management in the Federal Court mediation process. The extent of the work is in

accordance with the priorities set in the annual planning process undertaken by the

KLC. By necessity, the applications in litigation have highest priority for the

allocation of staff time and resources.
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Output 1.3
This figure represents only those agreements that have been concluded in the

reporting year, not all those that are in progress. There were no ILUAs concluded

in the reporting year.

Output 1.5
This figure represents those future acts where instructions have been given and

action taken, and negotiations have commenced in this reporting period or

continue from the previous reporting period.

Output 3
Figures in this section relate to the involvement of the KLC during the reporting

period in dispute resolution within claimant groups in relation either to the progress

of the native title application or to agreements. The figures indicate the number of

claims in which the KLC was required to provide assistance towards resolving intra-

claimant disputes. KLC facilitates the resolution of these disputes in the course of

undertaking its other facilitation and assistance functions with these groups.

Output 4
Figures in this section relate to notifications by formal letter to claimant groups

about mineral-related future act applications.

Factors, events and trends affecting KLC performance 
The KLC has been severely hampered this reporting year by staff turnover and

difficulties in recruiting experienced staff. This has been particularly the case in

relation to those staff responsible for undertaking the core function activities of the

organisation. For example, it is taking months to satisfactorily fill two project

development officer positions in Kununurra and Halls Creek. Kununurra is a

litigation and development intensive (as is Broome and, to a lesser extent, Derby)

area for the Miriuwung Gajerrong claimants and Halls Creek is a high-intensity area

for future acts.

In addition, a legal officer position became vacant and the Legal Manager resigned

at the beginning of 2003. Both positions were difficult to fill. This severely affected

the capacity of the legal section to manage the substantial pressure and

responsibilities brought about by the litigation and Federal Court case-management

requirements. At times during the year there were only three lawyers responsible

for the five native title claims in litigation, and for dealing with legal work

associated with the other NTRB functions.

Notwithstanding these adversities, the KLC remains committed to the notion of

partnerships and cooperation on behalf of its members. The KLC has participated

in the reporting year in three forums organised by the NNTT, with the various

stakeholder groups, to cooperatively explore options for the settlement of native

title issues. The KLC will continue to foster relationships and facilitate the

negotiation of agreements between native title holders and other interest holders. 
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It is hoped that this trend towards seeking cooperative solutions will see claimant

groups engaging in productive dialogue resulting in sustainable economic

development opportunities, including joint venture projects that will enhance

capacity building opportunities and the social and economic development of

Kimberley Aboriginal peoples. The KLC continues to participate in these forums

and on several committees relating to land and sea management and other issues

that feed into the settlement of native title issues. 

The absence of general progress with the State in the settlement of native title

applications by agreement has seen litigation dominate as the vehicle for

determining native title in the Kimberley region. The KLC has had no choice but to

seek to achieve the best possible native title outcomes by advancing strong claims

through the courts. The financial cost has been high, as is the human resources

cost. There is also a limit on the range of outcomes that can be delivered to

Kimberley Traditional Owners at present. 

By the end of the next reporting period, it is hoped that there will be several

positive determinations delivered by the courts that will pave the way to advance

the remaining applications in mediation.

Changes to KLC functions/services
There were no significant changes in the nature of the KLC’s principal functions and

services. Resource allocation remained heavily weighted towards the facilitation

and assistance function.

The statutory obligations of the KLC dominated KLC operations in the 2002–2003

financial year.

NTRB response to complaints 
The KLC does not have an explicit service charter, or customer service standards.

A process of management of complaints is used. Written complaints are referred to

the Executive Administrative Officer who assesses them. In cases where it is

appropriate to respond, the Administrative Officer refers them to an appropriate

person to manage the complaint resolution process, allocates a priority response

time, and either directly manages or case manages responses required to deal with

the complaint.

Four written complaints from two groups were filed by KLC constituents during the

reporting year. The complaints arose directly as a result of frustration with the

native title process arising from the lack of resources. The issues raised in the

complaints have been addressed to the extent possible. 

The KLC continued to improve service to Kimberley Traditional Owners, and

organisational efficiency, through the KLC review, which began in the previous

reporting year and was developed and implemented further in the 2002–2003

reporting year.
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Financial performance 
During the reporting year, the KLC recorded a $128,038 surplus (2001–2002:

$231,542). While revenues increased significantly, so did costs, in line with the

increased activity. Therefore the operating surplus did not beneficially reflect these

increased revenues. 

Expenditure in relation to litigation matters spiked in the latter part of the financial

year resulting in a significant expenditure overrun on a project that had to be rolled

into the next financial year. This rolling of expenditure has been approved by

ATSIS. The cause of this overrun was unexpected litigation costs.

Overall, the KLC was in a stronger financial position at 30 June 2003 than at the

same time in the previous year. The net asset position has improved to $1,511,971

(2001–2002: $1,385,750), while liquidity has slightly improved with a net current

asset position at 30 June 2003 of $191,149 (2001–2002: $148,134).

Unexpended grants at year end are down to $248,070 (2001–2002: $641,535) The

bulk of these funds are in relation to non-ATSIC grants. 

Table 6: Summary of costs related to output areas 

Actual $ Budget $ Actual $ Budget $
2003 2003 2002 2002

Facilitation and 

assistance 5,225,026 4,478,409 3,165,721 3,541,270

Certification 76,929 146,833 103,794 116,107

Dispute resolution 175,398 660,749 467,074 522,482

Notification 615,433 807,582 570,868 638,590

Agreement making 541,581 146,833 103,794 116,107

Internal review 461,575 146,833 103,794 116,107

Other functions 123,087 954,415 674,662 754,697

TOTAL 7,219,029 7,341,654 5,189,706 5,805,360

Developments since end of financial year that may affect
future KLC operations or financial results
Since the end of the financial year NTRB funding and administrative control has

been shifted by the Commonwealth Government from ATSIC to ATSIS. This has

raised concerns about the lack of clarity as to the lines of responsibility for NTRBs

under the NTA. Under the NTA, representative bodies are solely responsible to

ATSIC. 

As well as some administrative confusion arising from this situation, there are

serious implications for funding applications. There are additional burdens on

NTRBs arising from the effect of the changes on ATSIC/ATSIS itself and how that

organisation is implementing the changes. And there are extra pressures arising
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from the fact that reporting changes, implemented as a result of the report of the

Miller Review of the Native Title Representative Body System (2002), are not being

implemented in line with the Review’s recommendations; that is, there have been

no resources or assistance provided to implement and carry out the additional

reporting requirements.

All of this has serious implications for ongoing good governance, the relationship

between the KLC and ATSIS, and the ability of the KLC to carry out its functions

under the NTA.

Corporate governance 

The KLC operates under the leadership and auspices of the Executive, which is

responsible for carrying out the objects of the organisation on behalf of its

membership. 

Day-to-day operational and administrative decisions are delegated by the Executive

to the Executive Director and, through that position, to senior staff. The

management team presents regular reports to the Executive on the work of the

various sections of the KLC and its staff.

Senior staff 
Mr Wayne Bergmann – Executive Director
The Executive Director is responsible for the overall management of the KLC. Mr

Bergmann came to the KLC from a commercial law practice and has a strong

community background. 

Senior management 
During the reporting year the Executive Director was assisted by a management

team consisting of an Executive Unit Manager, a Legal Manager, East Kimberley

Area Manager, West Kimberley Area Manager and Finance Manager. Management

meetings are held monthly, and the managers conduct meetings, as required, with

staff in their areas of responsibility.

During the reporting year the senior management staff were:

• Executive Unit Manager: Linda Weatherhead/Leonie Havnen

• Manager of the Legal Branch: Julie Melbourne

• Finance Manager: Craig Zanker

• East Kimberley Area Manager: Bevan Stott/Archie Tanna

• West Kimberley Area Manager: Marty Sibosado/Thomas (Dooley) King

Corporate and operational planning 
The KLC conducted a staff workshop on 29 & 30 August 2002 to look at the roles

and functions of the KLC and determine the most appropriate organisational

structure to facilitate the efficient carrying-out of KLC functions. Issues were
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identified by staff and management and implementation of the restructure

progressed throughout the reporting year. 

Financial and operational risk management 
The KLC engaged the services of Kullarri Aboriginal Association to provide senior

financial management support; provide budgeting and management advice;

prepare annual financial statements; prepare grant expenditure statements as

required by ATSIC; prepare statutory reports; maintain an asset register; prepare

quarterly business activity statements; and develop and implement documented

reporting procedures and standards.

During the reporting year, the KLC established an internal audit committee, which

has independent administrative support. The audit committee provides informed

advice on the internal controls of the KLC, and compliance with state and federal

regulations, to the Executive. There was no meeting of the audit committee in the

reporting period.

All officers and Executive Committee members are covered by professional

indemnity insurance.

Ethical policy and standards 
The work of the KLC staff is conducted in accordance with ethical standards

relevant to their particular disciplines or professions, to professional codes of

conduct and in line with the KLC policy and procedures manual.

Remuneration of senior staff 
Remuneration of senior staff is negotiated in relation to market factors, and resource

and other recruitment issues for the organisation. One employee received a salary

package of more than $100,000 during the reporting period.

External scrutiny 

Judicial decisions and decisions of administrative tribunals
There have been no judicial or administrative tribunal decisions in relation to the

KLC during the reporting period, other than legal decisions that affected native title

matters generally.

There have been no reports on KLC operations during the reporting period.
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Management of human resources 

The KLC values its staff members and recognises the importance of skills

development. During the reporting period there were insufficient funds to

adequately address staff training needs. The KLC is addressing the ongoing issue of

staff training in the course of the KLC restructure.

At the end of the reporting period negotiations were still in train for the

implementation of a certified agreement. Until the agreement has been ratified, all

staff will remain on individual contracts, which are up-to-date for each employee.

The change from ATSIC to ATSIS, and the accompanying changes in the grant

conditions, may affect the agreement process.

Workforce planning 
The KLC recognises the importance and value of the Executive and staff

contribution to workforce planning. As previously noted, a workshop was held

during the reporting year to consider an organisational restructure of the KLC,

implement the most efficient structure for the organisation to function effectively,

and meet the goals and priorities of KLC members. It was also held to initiate

improvements to management and decision-making processes. Financial constraints

have meant that the amount of attention given to workforce planning had to be

limited in the reporting year, however some improvements were implemented and

a work-in-progress approach is being taken to this issue. 

Training and development undertaken and its impact 
The KLC has endeavoured to meet training needs and requirements of staff, but due

to the limited funds available, training needs are being addressed in a staged way.

First aid and four-wheel-drive training courses were offered to all staff who were

able to attend during the reporting year. A one-day computer software workshop

was also offered.

The KLC has three Indigenous staff members enrolled in University of Notre Dame

courses in management and business administration; one Indigenous staff member

in a business administration course at the Kimberley College of TAFE in Broome,

who graduated during the reporting year; and one other Indigenous staff member

enrolled in a diploma course in library and information services at the Central

College of TAFE in Derby. This staff member graduated from the certificate stage of

this course during the reporting year. 

The KLC has identified core training requirements for all staff, however

implementation will take place as resources are available.

KLC relies heavily on ATSIC and other agencies to sponsor training and professional

development. Staff from the KLC have attended the following courses and

conferences throughout the reporting year:
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• AIATSIS/Central Land Council Native Title Conference

• Risk management workshop (Law Mutual Western Australia)

• National Native Title Tribunal in-service workshops.

Workplace agreements 
All KLC staff are on individual contracts, pending the negotiation of a certified

agreement.

Occupational health and safety performance 
While the KLC complies with the basic occupational health and safety requirements,

it is concerned to improve standards in this regard. However, in the absence of

adequate funding it is difficult to achieve best practice in this area. Every effort is

continuing to be made to ensure that staff work in a safe environment at all times,

whether in the office or the field. During the reporting year, many staff workstations

were upgraded and all staff were offered first aid and four-wheel-drive driver

training.

The organisation is very concerned about the level of stress experienced by many

staff members due to the unrealistic workloads arising from legal and other

requirements. 

Statistics on staffing 
The staff comprises Indigenous and non-Indigenous personnel and includes

lawyers, anthropologists, historians, project officers, librarians, policy, media,

financial and administrative personnel. Eight positions were funded through five

specific project grants other than ATSIC NTRB funding.

Table 7: Staff profile as at 30 June 2003
Indigenous Non-Indigenous Total

Male 11 10 21

Female 10 17 27

Total 21 27 48

There has been an increase in the number of staff on fixed-term contracts to reduce

the organisation’s reliance on consultants.
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Consultants, tendering and contracting

The KLC let 59 consultancy services contracts in 2002–2003. Forty were related to

legal counsel services, twelve to anthropological services and seven to other

consultancy services. The total cost to the KLC for consultancy services in the

reporting year were:

• legal $   890,138.61

• anthropological $   602,173.29

• other $   465,439.28

TOTAL $ 1,957,751.11

The KLC uses a register of consultants, as approved by ATSIC. Consultants are

required to submit fixed fees for each financial year, which makes for competitive

tendering. 

The practice of contracting consultants to provide expertise is not ideal as it is

highly resource-intensive. The reality, however, is that the KLC cannot employ all

the necessary expertise required to progress native title claims on a salaried-staff

basis. The demands of litigation result in unrealistic timetables, and necessitate high

expenditures on external assistance. The KLC is not funded to provide market rates

for specialist skills, and it is difficult to recruit and retain these skills within the

organisation. There is similarly a shortage of funds for sufficient training to develop

these specialist skills among staff. The consultant contractors usually work closely

with the claim teams and can thereby provide specialist knowledge to KLC project

staff.
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Statement of financial performance
for the year ended 30 June 2003

2003 2002
Note $ $

Revenues from ordinary activities 2 8,034,626 5,914,187 

Employee benefits expense (2,640,962) (2,203,938) 

Depreciation and amortisation expenses (89,989) (56,442) 

Borrowing costs expense (5,177) (839) 

Other expenses from ordinary activites (5,172,460) (3,421,426) 

Surplus from ordinary activities 
before income tax expense 126,038 231,542 

Income tax expense -   -   

Surplus from ordinary activities 
after income tax expense 10 126,038 231,542 
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Statement of financial position
as at 30 June 2003

2003 2002
Note $ $

Current assets
Cash assets 3 610,255 1,217,784 

Receivables 4 712,352 288,355 

Other 932 784 

Total current assets 1,323,539 1,506,923 

Non-current assets
Property, plant and equipment 5 1,533,924 1,279,124 

Rental bonds on leased premises 11,008 10,000

Total non-current assets 1,544,932 1,289,124 

Total assets 2,868,471 2,796,047 

Current liabilities
Payables 6 480,449 421,612 

Interest bearing liabilities 7 34,858 14,195 

Employee entitlements 369,013 281,447 

Unexpended grants 14 248,070 641,535

Total current liabilities 1,132,390 1,358,789 

Non-current liabilities
Interest bearing liabilities 8 224,110 51,508

Total non-current liabilities 224,110 51,508 

Total liabilities 1,356,500 1,410,297 

Net Assets 1,511,971 1,385,750 

Equity
Asset revaluation reserve 9 253,128 253,128 

Accumulated funds 10 1,258,843 1,132,622 

Total Equity 1,511,971 1,385,750
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Statement of cash flows
for the year ended 30 June 2003

2003 2002
Note $ $

Cash flows from operating activities
Cash receipts 7,189,205 6,223,265 

Cash payments (7,645,394) (5,500,479) 

Net cash inflow (outflow) 
from operating activities 11 (456,189) 722,786 

Cash flows from investing activities
Fixed asset purchases (344,789) (109,321) 

Proceeds on sale of fixed assets -   102,393 

Net cash inflow (outflow) from 
investing activities (344,789) (6,928) 

Cash flows from financing activities
Proceeds from borrowings 241,572 40,896 

Repayment of borrowings (48,123) (17,806) 

Net cash inflow (outflow) from 
financing activities 193,449 23,090 

Net increase (decrease) in cash held (607,529) 738,948 

Cash at the beginning of the financial year 1,217,784 478,836 

Cash at the end of the financial year 3 610,255 1,217,784
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Schedule of commitments
as at 30 June 2003

2003 2002
$ $

Lease commitments
Commitments in relation to leases contracted for at the reporting date but not

recognised as liabilities, payable:

Within one year 444,117 385,744 

Later than one year but not later than 5 years 487,039 378,579 

Later than 5 years -   -   

931,156 764,323 

Representing:

Non-cancellable operating leases 695,750 527,769 

Residential property leases 235,406 236,554 

931,156 764,323 

Operating leases
Commitments for minimum lease payments in relation to non-cancellable

operating leases are payable as follows:

Within one year 335,273 284,236 

Later than one year but not later than 5 years 360,477 243,533 

Later than 5 years -   -   

695,750 527,769 

Residential property leases
Commitments for minimum lease payments in relation to residential property

leases are payable as follows:

Within one year 108,844 101,508 

Later than one year but not later than 5 years 126,562 135,046 

Later than 5 years -   -   

235,406 236,554

Finance leases
Commitments in relation to finance leases are payable as follows:

Within one year 32,869 9,174 

Later than one year but not later than 5 years 114,308 35,930 

Later than 5 years -   -   

Minimum lease payments 147,177 45,104 

Less: Future finance charges (17,165) (9,632)

Total lease liabilities: 130,012 35,472 

Representing lease liabilities:

Current (note 7) 30,752 8,771 

Non-current (note 8) 99,260 26,701 

130,012 35,472 
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Operating statement – all functions
for the year ended 30 June 2003

$ $

Income
Grants

Operational 5,183,761 

Capital 202,870 

Brought forward 641,535

6,028,166 

Less: Unexpended grants (248,070) 

Add: Grants carried forward 477,641 

Other income

Services 1,685,512 

Rental income 66,917 

Interest received 18,955 

Donations 5,505 

Total Income 8,034,626

Expenditure

Depreciation 89,989 

Doubtful debts 27,811 

Interest expense 5,177 

Minor capital items 70,552 

Motor vehicle expenses 675,374 

Payroll expenses 2,640,962 

Repairs and maintenance 95,969 

Services 3,271,518 

Supplies 294,457 

Travel 731,107

Other 5,672

Total expense 7,908,588 

Surplus from ordinary activities 126,038 
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Operating statement – NTRB functions
for the year ended 30 June 2003

$ $

Income
Grants

Operational 4,694,375 

Capital 202,870 

Brought forward 453,661 

5,350,906 

Less: Unexpended grants (1,814) 

Add: Grants carried forward 477,641 

Other income

Services 1,435,471 

Rental income 60,495 

Interest received 18,955 

Total Income 7,341,654 

Expenditure
Depreciation 85,720 

Doubtful debts 27,811 

Minor capital items 56,654 

Motor vehicle expenses 568,527 

Payroll expenses 2,386,336 

Repairs and maintenance 91,429 

Services 3,035,129 

Supplies 270,315 

Travel 692,635

Other 4,473

Total expense 7,219,029 
Surplus from ordinary activities - NTRB Functions 122,625 
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Grant acquittal statement – ATSIC native title grants
for the year ended 30 June 2003

Actual Budget Over Budget
$ $ $

Income
Grants

Operational 4,632,030 4,632,030 -   

Capital 202,870 202,870 -   

4,834,900 4,834,900 -   

Brought forward 453,661 453,661 -   

Total grants 5,288,561 5,288,561 -   

Other income

Activity Generated Income -   113,690 (113,690)

Recovered expenses 79,095 -   79,095

Interest income 18,955 -   18,955

Rental income 60,131 -   60,131

Total income 5,446,742 5,402,251 44,491

Expenses
Capital 146,692 202,870 (56,178)

Payroll expenses 2,272,647 1,725,670 546,977

Motor vehicle expenses 480,169 406,161 74,008

Repairs & maintenance 91,429 93,000 (1,571)

Services 2,176,458 2,366,800 (190,342)

Supplies 240,543 182,362 58,181

Travel 516,445 425,388 91,057

Total expense 5,924,383 5,402,251 522,132

Unexpended at year end (477,641) -   (477,641)

Transfer to unexpended grants -   -   -   

Net amount carried forward (477,641) -   (477,641)
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Notes to and forming part of the financial statements
for the year ended 30 June 2003

Note 1. Summary of significant accounting policies
This general purpose financial report has been prepared in accordance with

Accounting Standards, other authoritative pronouncements of the Australian

Accounting Standards Board, Urgent Issues Group Consensus Views and the

Aboriginal Councils and Associations Act 1976 (Cth).

It is prepared in accordance with the historical cost convention, except where

stated, on a current valuation basis. Unless otherwise stated, the accounting policies

adopted are consistent with those of the previous year. 

a. Income tax
The Corporation is deemed an exempt body for income tax purposes. No

provision is made for income tax.

b. Acquisition of assets
The purchase method is used for all acquisitions of assets. Cost is measured as

the fair value of the assets given up, or liabilities undertaken at the date of

acquisition plus incidental costs directly attributable to the acquisiton.

Capital grant incomes and expenditures are included in the Grant Acquittal

Statement included in the notes of the financial report to provide a better

appreciation of the funding arrangements.

c. Receivables
All debtors are recognised at the amounts receivable.

Collectibility of debtors is reviewed on an ongoing basis. A provision for 

doubtful debts is raised when some doubt as to collection exists when a debt

is more than 60 days overdue.

d. Depreciation of property, plant and equipment
Depreciation is calculated on a straight line basis to write off the net cost or

revalued amount of each item of property, plant and equipment (excluding

land and investment properties) over its expected useful life to the

Corporation. The expected useful lives are as follows:

Computer equipment 2.5–3 years

Other plant and equipment 5–20 years

Where items of plant and equipment have seperately identifiable components

which are subject to regular replacement, those components are assigned

useful lives distinct from the item of plant and equipment to which they relate.

e. Leasehold improvements
The cost of improvements to or on leasehold properties is amortised over the
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unexpired period of the lease or the estimated useful life of the improvement

to the Corporation, whichever is the shorter.

f. Recoverable amount of non-current assets
The Corporation reviews annually the carrying amount of property, plant and

equipment to ensure it is not in excess of the recoverable amount of the assets.

The recoverable amount of an asset is the net amount expected to be

recovered throught the cash inflows arising from its continued use and

subsequent disposal.

Where the carrying amount of a non-current asset is greater than its

recoverable amount, the asset is written down to its recoverable amount.

g. Revaluations of non-current assets
Subsequent to initial recognition as assets, land and buildings are measured at

fair value being the amounts for which the assets could be exchanged between

knowledgeable willing parties in an arm’s length transaction. Revaluations are

made with sufficient regularity to ensure the carrying amount of each piece of

land and each building does not differ materially from its fair value at the

reporting date.

Revaluation increments are credited directly to the asset revaluation reserve,

except that, to the extent that an increment reverses a revaluation decrement

in respect of that class of asset previously recognised as an expense in the

profit or loss, the increment is recognised immediately as revenue in net profit

or loss.

Revaluation decrements are recognised immediately as expenses in net profit

or loss, except that, to the extent that a credit balance exists in the asset

revaluation reserve in respect of the same class of assets, they are debited

directly to the asset revaluation reserve.

Revaluation increments and decrements are offset against one another within

a class of non-current assets, but not otherwise. Revaluations do not result in

the carrying value of land or buildings exceeding their recoverable amount.

h. Leased assets
A distinction is made between finance leases which effectively transfer from

the lessor to the lessee substantially all the risks and benefits incident to

ownership of leased assets, and operating leases under which the lessor

effectively retains all such risks and benefits.

Finance leases are capitalised. A lease asset and liability are established at the

present value of minimum lease payments. Lease payments are allocated

between the principal component of the lease liability and the interest

expense.

The lease asset is amortised on a straight line basis over the term of the lease,

or where it is likely that the Corporation will obtain ownership of the asset,
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the life of the asset. Lease assets held at the reporting date are being amortised

over a five year period.

Other operating lease payments are charged to the statement of financial

performance in the periods in which they are incurred, as this represents the

pattern of benefits derived from the leased assets.

i. Staff housing
Corporation properties are initially recorded at cost. Costs incurred subsequent

to initial acquisition are capitalised when it is probable that future economic

benefits in excess of the originally assessed performance of the asset will flow

to the Corporation.

Properties are maintained at a high standard, and as permitted by accounting

standards, the properties are not depreciated.

Rental revenue from the leasing of properties to staff members is recognised

in the statement of financial performance in the periods in which it is

receivable, as this represents the pattern of service rendered through the

provision of the properties.

j. Creditors
These amounts represent liabilities for goods and services provided to the

Corporation prior to the end of the financial year and which are unpaid. The

amounts are unsecured and are usually paid within 30 days of recognition.

k. Interest bearing liabilities
Loans are carried at their principal amounts which represent the present value

of future cash flows associated with servicing the debt. 

l. Employee entitlements
(i) Wages and salaries, annual leave and TOIL liabilities for wages and

salaries, annual leave and TOIL leave are recognised, and are measured

as the amount unpaid at the reporting date at current pay rates in respect

of employees’ services up to that date

(ii) A liability for long service leave is recognised, and is measured as the

value of expected future payments to be made during the next financial

year in respect of services provided by employees up to the reporting

date.

m. Borrowing costs
Borrowing costs are recognised as expenses in the period in which they are

incurred.

Borrowing costs include:

- interest on bank overdrafts and short-term and long-term borrowings

- finance lease charges
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n. Cash
For purposes of the statement of cash flows, cash includes deposits at call with

financial institutions and other highly liquid investments with short periods to

maturity which are readily convertible to cash on hand are subject to an

insignificant risk of changes in value, net of any outstanding bank overdrafts.

o. Grants
Unexpended grants at year end are carried to an unexpended grants current

liability.

p. Comparatives
Where available, comparative information is shown.

q. Related parties
The Kimberley Land Council is the sole shareholder of Kimberley Sustainable

Development Pty Ltd.  No transactions were recorded with this entity aside

from the initial share purchase.
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Note 2. Revenue 
2003 2002

$ $

Revenue from operating activities - NTRB functions 
Grants 5,350,906 4,870,191 

Less: Unexpended grants (1,814) (453,661) 

Add: Grants carried forward 477,641 -   

Services 1,435,471 807,996 

7,262,204 5,224,526 

Revenue from outside the operating activites - NTRB functions 
Rental received 60,495 62,531 

Interest 18,955 12,000 

Sale of non-current assets -   52,643 

79,450 127,174 

Total NTRB Revenue 7,341,654 5,351,700 

Revenue from outside the operating activities - Non-NTRB functions 
Grants 677,260 341,063 

Less: Unexpended grants (246,255) (187,874) 

Services 250,040 371,326 

Donations 5,505 735 

Sale of non-current assets - 250

Interest received -   14,887 

Rental received 6,422 22,100 

692,972 562,487 

Revenue from ordinary activities 8,034,626 5,914,187 

Note 3. Current Assets – Cash Assets 
2003 2002

$ $

Cash on hand 355 1,455 

General cheque account (78,089) 4,262 

Cash management 373,572 569,150 

Cheque account (other funds) 353,348 674,724 

Travel imprest 1,356 5,293 

Butchers Creek trust account 32,197 30,728 

Tjurabalan trust account 93,604 89,444 
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Note 3. Current Assets – Cash Assets Continued 
2003 2002

$ $

Ngurrara trust account 36,748 35,508 

Mt Pierre Station trust account 5,528 5,323 

818,619 1,415,887 

Less trust funds held (per below) (208,364) (198,103) 

610,255 1,217,784

Trust funds held 
Butchers Creek trust monies 32,197 30,728 

Tjurabalan trust monies 93,604 89,444 

Ngurrara trust monies 36,748 35,508 

Mt Pierre Station trust monies 5,528 5,323 

Dambimangari trust monies 29,195 2,100 

Goondiyandi trust monies 7,910 35,000 

Malardy Family trust monies 182 -   

Rubibi  trust monies 3,000 -

208,364 198,103 

Cash at bank is a restricted asset in that amounts representing unexpended

grants may only be applied for the purpose specified in the conditions of grants. 

Note 4. Current Assets – Receivables 
2003 2002

$ $

Accounts receivable 289,645 297,534 

Less: Provision for doubtful debts (54,934) (27,123)

234,711 270,411 

Other debtors 477,641 17,944 

712,352 288,355 

Other debtors for the year ended 30 June 2003 represents grants carried forward

from expenditures on litigation work in excess of grant funds provided. The

Kimberley Land Council has received notice from the funding agency that this can

be recouped from future grant funding committed. 
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Note 5. Non-current assets – Property, 
plant and equipment 

2003 2002
$ $

Plant and equipment 
Plant and equipment at cost 1,199,088 1,042,432 

Less: Accumulated depreciation (1,020,529) (948,297) 

178,559 94,135 

Mobile plant at cost 2,780 2,780 

Less: Accumulated depreciation (2,780) (2,780) 

-   -   

Plant and equipment under finance lease 148,813 36,347 

Less: Accumulated amortisation (18,534) (777)

130,279 35,570

Total plant and equipment 308,838 129,705 

Land and buildings 
At valuation 1,225,086 1,149,419 

Less: Accumulated depreciation -   -   

Total land and buildings 1,225,086 1,149,419 

1,533,924 1,279,124 

Note 6. Current liabilities – Payables 
2003 2002

$ $

Creditors 338,779 193,610 

Other Creditors 64,570 84,981 

GST Payable 77,100 143,021 

480,449 421,612 
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Note 7. Current liabilities – Interest bearing liabilities 

2003 2002
$ $

Secured 
Lease liabilities 30,752 8,771 

Unsecured 
Credit cards 4,106 5,424 

34,858 14,195 

Details of the security relating to the secured liabilities is set out in note 8. 

Note 8. Non-current liabilities - 
Interest bearing liabilities 

2003 2002
$ $

Secured 
Lease liabilities 99,260 26,701 

Bank loans 124,850 24,807 

224,110 51,508 

Lease liabilities are effectively secured as the rights to the leased assets revert to the

lessor in the event of default. The bank loan is secured by a first mortgage over the

Corporation’s property at Lot 43 Cox Street Halls Creek by the ANZ Bank. 

Note 9. Reserves 
2003 2002

$ $

Asset revaluation reserve 253,128 253,128 

253,128 253,128 

The asset revaluation reserve is used to record increments and decrements on the

revaluation of non-current assets, as described in note 1(g). 

KIMBERLEY LAND COUNCIL ABORIGINAL CORPORATION

60



Note 10. Retained funds 
2003 2002

$ $

Accumulated funds at the 

beginning of the financial year 1,132,622 892,746 

Prior year adjustments 183 8,334 

Net surplus attributable to the Corporation 126,038 231,542 

1,258,843 1,132,622 

Note 11. Reconciliation of surplus from 
ordinary activities after income tax to net cash 
inflow from operating activities

2003 2002
$ $

Profit from ordinary activities 

after income tax 126,038 231,542 

Depreciation and amortisation 89,989 56,442 

Net gain on sale of non-current assets -   (52,893) 

Adjustment to equity for prior year adjustments -   8,334 

Change in operating assets and liabilities 

(Increase) in receivables (423,997) (14,972) 

Decrease in other current-assets (148) 5,579 

(Increase) in rental bonds on 

leased premises (1,008) (2,880) 

Increase in payables 58,836 64,765 

Increase in employee entitlements 87,566 28,892 

Increase in unexpended grants (393,465) 397,977 

Net cash inflow from operating activities (456,189) 722,786 

Note 12. Remuneration of officers
2003 2002

$ $

Income paid or payable, or otherwise 

made available, to officers by the 

Corporation in connection with the 

management of affairs of the Corporation. 158,272 152,132 

158,272 152,132 
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The numbers of Corporation officers whose total income from the Corporation was

within the specified bands are as follows:

$ $ 2003 2002

10,000 - 19,999 - 1

50,000 - 59,999 1 1

90,000 - 99,999 - 1

100,000 - 109,999 1 -

Officers’ remuneration does not include an allocation of insurance premiums paid

by the Corporation in respect of officers’ liability insurance as the contracts do not

specify premiums paid in respect of individual officers. 

Note 13. Remuneration of auditors 
2003 2002

$ $

During the year the auditor of the Corporation 

earned the following remuneration: 

Audit Services 25,199 23,843 

25,199 23,843 

The auditor of the Corporation did not perform any other services for the

Corporation. 
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Note 14. Schedule of grants

B/Fwd Transfer Released Expended C/fwd
1-Jul-02 To/(From) 30-Jun-03 30-Jun-03 30-Jun-03

ATSIC Grants $ $ $ $ $

Native Title Operational 01/02 80,362  -   -   (80,362)  -   

Native Title Litigation 01/02 275,805  -   -   (275,805)  -   

Native Title Implementation 01/02 36,161  -   -   (36,161)  -   

Native Title Implementation 00/01 61,333  -   -   (61,333)  -   

Native Title Operational 02/03 -   -   2,184,900  (2,184,900)  -   

Native Title Litigation 02/03 -   -   2,100,000  (2,100,000)  -   

Native Title Implementation 02/03 -   -   550,000  (550,000)  -   

Other Grants
Dept Planning WA- 

Coastwatch Coastal 

Management Project 43,262  (27,223)  -   (18,295)  (2,256)  

Dampierland Peninsula 

Management Strategy 1,988  -   -   -   1,988  

Far Nth Queensland Institute 

of TAFE - Curriculum Develop. 595 -   -   -   595 

Far Nth Queensland Institute

of TAFE - Balanggarra Video 4,817  -   -   -   4,817  

ANP&WF Dampier 

Peninsula Pilot Project 11,192  -   -   (8,764)  2,428  

Indigenous Land 

Management Project 12,389  71,443  23,364  (110,603)  (3,407)  

DPIE Nthn Dampier 

Peninsula Fishcare Project 1,907  -   -   -   1,907  

Dev. Comm. Mgmt. Structure Nth 

Dampier Pen. Fisheries 19,887 -   -   (19,887)  -   

Environment Aust. Paraku 

(Lake Gregory) IPA Project 73,229  (28,000)  -   (63,192)  (17,963)  

Dampier Peninsula Conservation Park 

Stewardship (NHT) 13,602  28,000  33,000  (69,547)  5,055  

North Kimberley CRC Project (10,905)  -   -   -   (10,905)  

Great Sandy Desert IPA Project 8,626  -   8,480  (10,067)  7,039  

Mimbi Caves Tourism 

Infrastructure Development 19,231  -   -   (658) 18,573  

Minyirr Park (Broome) (23,814)  76,945  -   (62,884)  (9,753)  
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Note 14. Schedule of grants continued

B/Fwd Transfer Released Expended C/fwd
1-Jul-02 To/(From) 30-Jun-03 30-Jun-03 30-Jun-03

Other Grants $ $ $ $ $

Minyirr Park - Work for the dole 1,503  22,804  2,815  (13,797)  13,325  

Ord-Bonaparte Program (37,050)  39,482  380,102  (162,695)  219,839  

NHT Fitzroy Fish 66,624  -   -   (66,624)  -   

Waters & Rivers Comm 

- Ribbons of Blue -   -   -   4,125  4,125  

WWF Australia - Shorebirds Project -   15,792  -   (76) 15,716  

Dampier Peninsula Conservation Park 

Stewardship (NHT) -   -   40,000  (36,910)  3,090  

CRC - Gibb River Tourism Project -   7,150  9,256  (21,870)  (5,464)  

CRC - Jikali -   11,471  20,369  (38,053)  (6,213)  

Future Acts Officer -   32,500  -   (2,748)  29,752  

FACS - Tjurabalan -   33,855  54,545  (132,467)  (44,067)  

Dev. Comm. Ngauwudu Management 

- Munurru (2,143)  20,364  -   (17,133)  1,088  

Ministry of Justice 1,691  -   -   -   1,691  

National Land & Water Audit 1,001  -   -   -   1,001  

Other grants (19,758)  -   7,800  11,897  (61) 

Unexpended Project Funds

ORD Stage II -   87,882  (151,374)  (63,492)  

Argyle Diamond Mine -   335,874  (256,252)  79,622  

641,535  304,583  5,838,387  (6,536,435)  248,070  
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