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Dealing with Future Acts 

Welcome to the third issue of KLC’s PBC Essentials. This 
issue will focus on Future Acts; What they are and what 
you should do when your PBC recieves a notice about one.  
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A future act is any act done after 1 
January 1994 which extinguishes 
or ‘affects’ native title rights and 

interests. The Native Title Act 1993 (Cth) 
(NTA) tells us what a Future Act is and the 
process that has to be followed. An ‘act’ 
can be something that is done on native 
title land or water, like building a mine 
or a road, or it can be the authorising of 
these kinds of activities, like a law made 
by parliament. 

An act ‘affects’ native title if it is at least 
partly inconsistent with the existence, 
enjoyment or exercise of native title. This 
means that an ‘act’ can be anything from a 
compulsory acquisition by government to 
a water license for a pastoralist.

State and Territory governments are 
responsible for most future acts because of 
their responsibility for land management. 
This means that it is their responsibility 
to let native title holders know if someone 
is proposing to do a future act on their 
country. 

What is not a future act?
If something does not affect the ability 
to exercise any native title rights and 
interests, it is not a future act. 

Some acts might only affect native title for 
a limited period of time, like a licence or a 
lease. These are still Future Acts. It does 
not matter if native title is not permanently 
affected, if an act affects native title at all 
then it is still a Future Act.

 

What is  a 
Future Act?

Procedures for dealing with 
Future Acts?
Generally, Future Acts can be validated 
by either of the following processes:

• An ILUA is negotiated between the 
Native Title Party and the person 
seeking to do the Future Act, in order 
to validate the Future Act.

• A non-ILUA procedure set out in 
the Native Title Act is followed and 
validates the Future Act.

“Acts” can also be valid under other 
legislation (like if a licence or permit 
is issued under the Water Services Act 
2012) but they may still be invalid under 
the Native Title Act 1993 if the correct 
Native Title processes are not followed 
or an ILUA is not agreed to validate the 
act. 

For example: The WA Government grants 
a water licence to a pastoralist but fails to 
give Native Title Holders notice of the Right 
to Comment. Assuming the application 
was prepared properly, the water licence 
is still valid under the other legislation 
but maybe invalid under the Native Title 
Act. This means the act may still go ahead 
but the Native Title Holders may be able 
to seek an injunction or compensation 
for the failure to follow the Future Act 
processes set out in the Native Title Act.

What are some examples of 
Future Acts?
There are many different types of Future 
Acts. They include:

• Primary production on a pastoral lease 
i.e cattle farming, agriculture

• Off-farm activities such as grazing or 
taking water on areas near a pastoral 
lease

• Third party rights on pastoral leases 
like sand mining or the taking of timber

• Licences to take water or to fish
• Renewing licences and extending 

leases (even if they existed before 
1997)

• Building public housing
• Creating park management plans
• Compulsory acquisitions of land
• Building public facilities like toilets, 

power lines or roads
• Building oil rigs
• Mining and exploration by mining 

companies

All Future acts are 
considered invalid 
unless they are 
validated under the 
Native Title Act.

All proposed Future Acts have to follow 
the future act processes in the Native 
Title Act. This means that, where an 
ILUA has not been agreed, someone 
who is proposing to do a Future Act 
must follow certain procedures which 
are set out in the Native Title Act. 
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An ILUA (Indigenous Land Use 
Agreement) is one way of validating 
future acts. An ILUA is a special type 

of agreement or ‘contract’ allowed under the 
Native Title Act. They are commonly used to 
authorise the doing of a future act in return 
for benefits for the native title holders. For 
example, your PBC with the consent of the 
Native Title Holders may authorise access to 
an area in return for compensation, economic 
opportunities or protection of cultural 
heritage. 

An ILUA is a voluntary agreement between 
native title holders and those who want to do 
the future act – it cannot happen unless your 
PBC chooses to sign the agreement. 

There is a special procedure to have an ILUA 
registered. Any party to the ILUA can apply to 
have it registered. The ILUA has to go through a 
public notice period, during which objections 
can be lodged in certain circumstances. After 
any objections have been resolved and the 
public notice period has finished, the ILUA 
will be registered by the NNTT. 

Once registered, an ILUA is binding on all 
native title holders for the area it covers – 
even if they weren’t involved in making the 
ILUA.

Types of ILUAs
There are three types of ILUAs. The type of 
ILUA that applies will depend on the area: 

• Body Corporate Agreement – used when 
the entire agreement area is covered by 
one or more PBCs. All of these PBCs have 
to be parties to the agreement. 

• Area Agreement – used when no PBCs 
exist in relation to the entire agreement 
area or where there is a PBC for only some 
of the area.

• Alternative Procedure Agreement – 
used when part of the agreement area 
is covered by one or more PBCs. Parties 
to this type of agreement cannot agree 
to extinguish any native title rights or 
interests. 

PBCs usually enter into Body Corporate 
ILUAs, but this is not always the case. If your 
PBC is considering entering into an ILUA, it is 
always best to get help from lawyers or the 
National Native Title Tribunal to make sure 
you negotiate the right type of ILUA for your 
circumstances. 

Consultation and consent of 
the native title holders
PBCs have to consult with native title holders 
about doing things which will affect their 
native title rights and interests. Before a PBC 
enters into an ILUA, it has to consult with, 
and get consent from the native title holders 
whose native title will be affected by the 
future act. 

This means your PBC cannot agree to an ILUA 
unless you fully understand and agree to it 
by signing a document which is evidence 
of consultation. In addition, PBCs need to 
consult with any Native Title Representative 
Body or Native Title Service Provider in the 
affected area, consider its views and tell these 
to native title holders if appropriate.

What is an ILUA? 
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Native title holders have rights  
under the Native Title Act when 
someone wants to do a Future 

Act. None of these rights are a right of 
veto or a “right to say no” to the Future 
Act. The strongest right that a native 
title holder can have when it comes to 
future acts is the right to negotiate with 
a proponent. Future Acts that aren’t 
validated specifically by the Native Title 
Act can be dealt with through an ILUA. 

Right to comment
Native title holders usually have a right 
to comment for future acts that involve:

• Primary production on pastoral 
leases

• Off-farm activities
• Management of water and airspace
• Renewal of licences and leases
• Creating national park management 

plans
• Constructing public housing
• Giving third parties rights on 

pastoral leases

Right to be consulted
Native title holders have a right to 
be consulted for some future acts, 
including:

• Renewals of non-exclusive 
agricultural and pastoral leases 
where the term of the renewed 
lease is longer than the term of 
the original lease

• Constructing public housing 

• Acts that pass the freehold test

A right to be consulted is a right for 
the native title holders to engage 
with proponents and tell them how 
to minimize the future act impact on 
native title. It gives native title holders 
a right to have a say in the ways that a 
future act might be done.

What r ights do native t i t le  holders have when 
someone wants to do a Future Act?  

Rights of 
Native Title Holders

Rights of an ordinary title 
holder
Native title holders (through their PBC) 
have the same procedural rights as any 
other title holder (such as a freehold 
or lease holder) for future acts that 
involve:

• Facilities for services to the public 
[s 24KA] – includes building 
roads, power lines, water and gas 
pipelines etc

• Some acts that pass the “freehold 
test” [s 24MD] – this includes acts 
that could be done on land held 
under freehold (including acts 
subject to the right to negotiate)

Right to have objection heard
Native Title Holders can object to 
every future act notice they receive 
but that doesn’t mean the future act 
can’t still go ahead. Most Future Acts 
validated by the Native Title Act have 
some procedural right; (like the right 
to comment, right to  be consulted) but 
none of these involve a right to veto a 
proposed Future Act. 

However, some future acts give native 
title holders a right to have their 
objection heard by an independent 
body like the National Native Title 
Tribunal. 

What is a proponent?
A proponent is someone like a mining 
company, pastoralist or the government 
who wants to undertake a project or do 

anything on your native title land. 
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Understanding your rights

Category of Future Act NTA Example(s) of this category of 
future act

Procedural rights which apply

Right to 
comment

Rights of 
ordinary title 

holder

Right 
to be 

consulted

Right to have 
objection 
heard

Right to 
negotiate

Indigenous Land Use Agreements 
(ILUAs)

s24EB See ILUAS Fact Sheet for more information

Procedures indicating absence of native 
title

s24FA Non-claimant applications

Primary production on pastoral leases s24GB Cattle farming, agriculture, aquaculture ✓
Off farm activities directly connected 
to primary production

s24GE Grazing and taking water on areas adjacent 
to pastoral leases ✓

Third party rights on pastoral leases s24GE Taking timber or sand, gravel, rocks ✓
Management of water and airspace s24HA Licenses to take water or fish ✓
Renewals and extensions (granting ex-
clusive rights)

s24ID Exercising rights that existed before 
23/12/1996 to grant freehold or other 
exclusive rights

✓
Renewals and extensions of some non-
exclusive agricultural and pastoral 
leases

s24ID Renewing or extending some non-exclusive 
agricultural and pastoral leases where the 
term of the renewal is longer than the 
original lease

✓ ✓

Public housing etc Construction of public housing on Aboriginal 
or Torres Strait Islander land ✓

Acts under reservations and leases etc. s24JA Creation of National Park management 
plans and construction of public works on 
reserve 

✓
Facilities for services to the public s24KA Building roads, power lines, water and 

gas pipelines ✓
Low impact future acts s24LA Not relevant for PBCs since this does 

not include things done on land subject 
to determined native title 

Acts that pass the freehold test (but 
not subject to RTN etc)

s24MD Includes some acts that could be done on 
land subject to freehold ✓ ✓ ✓

Offshore acts s24NA Oil rigs, fishing rights ✓
Acts subject to RTN s24MD 

& Sub-
div P

Rights to mine & compulsory acquisition for 
third parties (not for an infrastructure 
facility)

✓

REMINDER: There is no right to veto any Future Act
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1. What is the proposed future act?

2. What rights do we have as native 
title holders?

3. Do we have a right to negotiate?

4. Does the expedited procedure 
apply?

5. What impact will the act have 
on our native title rights and 
interests?

6. Which native title rights and 
interests will it affect?

7. How long will the act last?

8. Does the future act extinguish 
native title or prevent us from 
exercising any native title rights?

9. Which part of the native title area 
will be affected?

10. Who are the native title holders 
for the area where the future act 
will take place?

11. Do we have a problem with the 
future act going ahead?

12. If the proponent is saying that the 
expedited procedure applies, do 
we want to object?

13. If the proponent is saying that the 
right to negotiate applies, what 
action do we want to take?

14. Is there an opportunity for us 
to get some benefit in return for 
agreeing to the Future Act?

15. How much is it going to cost us to 
deal with this Future Act? ( i.e How 
much will legal support cost? How 
much will the meetings cost? Can 
we ask the other party to pay for 
it?)

HOW ARE DECISIONS MADE BY THE PBC? 

Court recognises 

Native Title rights and interests
Native Title Holders

Members

PBC Board of Directors
Decisions about 
how to run the 

PBC
The directors make 
these decisions & 
report back to the 

members

Decisions that 
affect Native Title 
rights & interests

The directors must 
consult with and get 
the consent of the 
native title holders

PBC is set up to look after the 
native title rights 

and interests

Native title holders 
must APPLY to become 

a member

Prescribed Body 
Corporate (PBC)

Members elect directors 
to represent and make 

decisions for them

What do you do when your PBC 
recieves a Future Act Notice

When you get a Future Act notice, your directors 
should ask themselves the following questions:

Can the KLC help us?
The KLC helps PBCs (and native title claim groups) with future acts. The KLC can help provide legal 
advice and assistance with organising meetings and engagement with proponents. The KLC cannot 
help every PBC with every future act, but we are happy to have a discussion about how we can assist. 
If you want KLC’s assistance for Future Acts please contact the Senior Legal Officer - PBCs.



KLC PBC Update
PBC Annual General Meetings 
The last couple of months saw the majority 
of the Kimberley PBCs hold their Annual 
General Meetings (AGM) for the year. From 
our last edition of the PBC essentials, which 
focused on AGMs, you will know that the 
AGM is an important meeting held once a 
year to formally provide the members with 
information on what has happened over the 
last 12 months within the PBC. 

A lot of hard work went into the preparation 
and running of each of the PBC’s AGMs and 
we’d like to congratulate each of the PBCs for 
their efforts in running a successful AGM. The 
Kimberley Land Council was able to assist 
or be in attendance at the following PBC’s 
AGMs:

• Tjurabalan PBC -  Wednesday 11 October 
2017, Ringer Soak Community

• Yanunijarra PBC - Wednesday 18 October 
2017, Kurlku Community

• Gooniyandi PBC - Tuesday 24 & 
Wednesday 25 October 2017, Gillarong 
Community

• Balanggarra PBC - Wednesday 1 
November 2017

• Nyangumarta Karajarri PBC - Thursday 9 
November 2017, Bidyadanga Community

• Karajarri (KTLA) PBC - Friday 17 November 
2017, Port Smith Bird Park

• Bardi Jawi PBC -  Wednesday 29 November 
2017, One Arm Point Community

Looking ahead to 2018
We hope to have another jam packed year of 
training and forums for the PBCs to attend. 
Some of the training we will look to facilitate 
in the new year includes:
• PBC Directors Governance Training
• PBC Directors Induction Training
• PBC Forums
• Mediation training

CASP Framework
The KLC will also look to facilitate individual 
workshops in the new year for the Capabilities 
Assessment Services and Prioritisation  
Framework (CASP) with each of the PBCs. We 
will look to run the initial assesment stage 
workshops with those PBCs that havent yet 
completed it and for those PBCs that have, 
we will look to run the follow up Analysis 
stage and capacity development workshops.

National Native Title Conference 
The KLC has been announced (alongside 
AIATSIS) as the co-convenor of the 2018 
National Native Title Conference. The 
conference will be hosted by the Yawuru 
people on their traditional lands in Broome, 
WA, from Tuesday 5 to Thursday 7 June 2018. 

Each PBC will be able to send representatives  
to attend the conference. KLC will liaise with 
you all at your first directors meeting in the 
new year regarding this event. 

*The purpose of this publication is to provide general information to PBCS. It is not 
legal advice. PBCs that have specific questions about their PBC should contact 
the Kimberley Land Council for assistance and legal advice specific to their PBC.


